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ffimteb States Court of ^ppeald 

District of Columbia Circuit 
No. 9902 

Katharine M. Drier, Standard Commercial Tobacco 
Company and Standard Commercial Steamship 
Corp., Appellants, 

v. 

John W. Snyder, Secretary of the Treasury, and 
United States of America, Appellees. 

Appeal From An Order of the United States District Court 
for the District of Columbia Dismissing the Complaint of 
Katharine M. Drier, the Original Plaintiff Below, and 
the Complaints in Intervention of Standard Commer¬ 
cial Tobacco Company and Standard Commercial 
Steamship Corp., Intervenors. 

BRIEF ON BEHALF OF APPELLANTS STANDARD 
COMMERCIAL TOBACCO COMPANY AND STANDARD 
COMMERCIAL STEAMSHIP CORP. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the United States 
District Court for the District of Columbia, dated Feb¬ 
ruary 17, 1948, dismissing the complaint of Katharine M. 
Drier, the original plaintiff below, and the complaints in 
intervention of Standard Commercial Tobacco Company, 
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a Delaware corporation, and Standard Commercial Steam¬ 
ship Corporation, a Delaware corporation, intervenors. 
The amount involved exceeds $3,000.00. 

The original complaint and the complaints in interven¬ 
tion are substantially the same, except as to names of the 
parties, dates, and amounts of recoveries sought. The 
order of the lower court appealed from merely provides 
that “the complaint be and it is hereby dismissed.” No 
mention of the complaints in intervention is made. Never¬ 
theless, appellants proceed here upon the theory that the 
order appealed from includes the complaints in interven¬ 
tion, since they are grounded upon similar causes of action, 
are brought upon the same theory, and seek the same sort 
of relief as the original complaint. 

STATEMENT OF THE CASE. 

The complaint in intervention of Standard Commercial 
Tobacco Company, which appears in the appendix at pages 
2 A-9 A, alleges that the corporation is the holder of an 
award of the Mixed Claims Commission, United States 
and Germany, in the amount of $450,000.00, with interest 
thereon at 5 per cent per annum from November 11, 1918, 
on which there was due and owing as of October 22, 1941, 
on account of principal a balance of $146,220.99, and un¬ 
paid interest of $147,663.73, making a total of $293,884.72, 
with further accruals of interest since that date. 

The complaint in intervention of Standard Commercial 
Steamship Corporation, which appears at pages 9 A-16 A 
of the appendix, alleges that the corporation is the holder 
of an award of the Mixed Claims Commission, United 
States and Germany, in the amount of $89,294.00, with in¬ 
terest at the rate of 5 per cent per annum from November 
11, 1918, on which there was due and owing as of October 
20, 1941, on account of principal a balance of $7,921.02, 
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and interest of $12,390.86, making a total of $20,311.88, 
with further accruals of interest since October 20, 1941. 

Each of the intervening complaints alleges: 

(a) That defendant Snyder is sued in his capacity as 
Secretary of the Treasury. 

(b) The United States is sued pursuant to the pro¬ 
visions of the Federal Tort Claims Act of August 2, 1946 
(Public Law No. 601, 79th Congress, 60 Stat. 842, 843, 844). 

(c) The United States entered into an agreement with 
Germany, approved June 5, 1930, under which Germany 
agreed to pay in full all awards of the Mixed Claims Com¬ 
mission, United States and Germany. 

(d) To secure the payment of said awards, Germany 
deposited with the Secretary of the Treasury gold bonds 
of the German government of the face value of more than 
$500,000,000, and agreed to discharge such bonds in semi¬ 
annual payments until the United States received an 
amount sufficient to pay in full all awards of the Mixed 
Claims Commission, United States and Germany. 

(e) About 1931, without the knowledge, consent or ap¬ 
proval of the intervening plaintiffs or any other award- 
holder of the Mixed Claims Commission, United States 
and Germany, the United States relieved the German 
Government of its agreement to make payments on the 
gold bonds referred to above, and no payments have since 
been made thereon by Germany. 

(f) After enactment of the Settlement of War Claims 
Act of 1928 and execution of the Debt Funding Agree¬ 
ment, the Secretary of the Treasury, in carrying out the 
terms of the Settlement of War Claims Act, applied cer¬ 
tain money and property then in possession of the Alien 
Property Custodian of the United States, which were in¬ 
tended for the benefit of these appellants and others simi¬ 
larly situated, to German nationals, and issued to the Alien 
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Property Custodian his certificate of indebtedness in the 
sum of $56,000,000, a copy of which is appended to the com¬ 
plaints in intervention as Exhibit A, and which appears 
in the Appendix at pages 8 A, 9 A, 15 A and 16 A. 

(g) By the Harrison Resolution of June 27, 1934 (48 
Stat. 1267), the Congress suspended and superseded the 
authority of the Secretary of the Treasury to make further 
payments to German nationals under the Settlement of 
War Claims Act. 

(h) Since enactment of the Harrison Resolution there 
remained and then were in the custody and possession of 
the Secretary of the Treasury cash and securities in 
excess of $10,000,000 in special accounts, including the Ger¬ 
man Special Deposit Account. 

(i) As a result of war between the United States and 
Germany, declared December 7, 1941, the United States 
has become possessed of, owns, and now has large amounts 
of gold, currency, securities, and other properties in excess 
of $500,000,000. 

(j) The United States has made no effort to apply 
any of the money or property referred to above to the 
payment of the bonds of the German government men¬ 
tioned above, which have been in default since 1931, or to 
apply any of such money or property to the payment of 
the certificate of indebtedness referred to above. 

(k) Other than plaintiff, the intervening plaintiffs, and 
others similarly situated, no one else has or claims to have 
any right to any part of the money and property referred 
to above. 

(l) Upon the United States becoming vested with 
money and property formerly belonging to Germany and 
German nationals, and having assumed a position of trust 
for the benefit of appellants and others similarly situated, 
such money and property became and still are impressed 
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with a trust in favor of appellants and others similarly 
situated. 

(m) By virtue of the Settlement of War Claims Act, 
the United States claims no interest, except as trustee, in 
the German Special Deposit Account or the German gold 
bonds referred to or the proceeds thereof, because they 
were delivered to the defendants for the sole and exclusive 
benefit of holders of awards of the Mixed Claims Com¬ 
mission, United States and Germany. 

(n) Following the declaration of war with Germany in 
1941, it became and still is the duty of the United States 
to apply to the payment of the German gold bonds here¬ 
tofore mentioned and in satisfaction of said certificate of 
indebtedness, property and money of Germany and Ger¬ 
man nationals, which came into possession of the United 
States in sufficient amounts to pay the balances due on the 
awards of appellants and others similarly situated; and, 
since such money and property became and still are im¬ 
pressed with a trust in favor of appellants and others 
similarly situated, the failure of the appellees to so apply 
them constitutes a breach of trust and makes them guilty 
of a wrongful act and omission of duty within the mean¬ 
ing of the Federal Tort Claims Act. 

(o) As a result of the omission of duty by appellees, 
as aforesaid, appellants and others similarly situated have 
been and are injured in their property rights and have 
suffered losses within the meaning of the Federal Tort 
Claims Act equal to the unpaid balances due on their 
awards of the Mixed Claims Commission, United States 
and Germany. 

(p) On information and belief, appellants allege that 
there were due on awards of the Mixed Claims Commis¬ 
sion, United States and Germany, more than $110,000,000. 

(q) Demand was made by the original plaintiff on 
February 6, 1947, upon the appellees for payment of her 
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award, and also a demand that appellee Snyder pay to the 
Alien Property Custodian or his successor, the amount due 
upon his certificate above referred to, such payment to 
be made out of money and property of the German gov¬ 
ernment and German nationals under his control or in his 
possession, but he has refused to honor such demand, and 
a like demand by intervenors would be futile, as the law 
does not require a useless act. 

Williams v. Barbaretta, 59 A. 2d 161. 

(r) All moneys in the German Special Deposit account 
and the aforesaid German gold bonds, by virtue of the 
treaty and agreement between the United States and Ger¬ 
many, were received in express trust for the benefit of 
appellants and others similarly situated. 

(s) Because there are funds and property in posses¬ 
sion of defendants or under their control for payment of 
the awards of appellants and others similarly situated, it 
is the ministerial duty of defendant Snyder to make such 
payments. 

These appellants pray (a) for judgments in their favor 
in the amounts of their awards, with interest; (b) for 
judgments in favor of others similarly situated, as they 
appear on the records of defendant Snyder, as Secretary 
of the Treasury; (c) for an order directing defendant 
Snyder, in the discharge of his ministerial duty, to pay 
appellants and others similarly situated the amounts due 
under their awards of the Mixed Claims Commission, 
United States and Germany, out of money and property 
of Germany and German nationals in his possession or 
under his control; and (d) for general relief. 

These claims arose out of losses sustained by appellants 
during World War I, and are adjudicated claims based 
on awards of the Mixed Claims Commission, United States 
and Germany. 
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Since the bringing of this proceeding, The Government 
has paid from the German Special Deposit Account the 
sum of about $11,000,000 on awards of the Mixed Claims 
Commission, United States and Germany, equivalent to 
about 10 per cent of the amounts due on awards of said 
Mixed Claims Commission, under the Act of August 6, 
1947 (Public Law 375, 80th Cong.) 

STATUTES, TREATIES AND AGREEMENTS 

INVOLVED. 

The statutes involved in this proceeding are: 

The Federal Tort Claims Act of 1946 (Part 3, Title 
IV, Act of August 2, 1946, Public Law No. 601, 79th 
Cong., 60 Stat. 842, 843, 844) 

The Debt Settlement Act of June 5,1930 (46 Stat. 500, 
501) 

The Settlement of War Claims Act of 1928 (Act of 
March 10, 1928, 45 Stat. 254) 

The Harrison Resolution of June 27, 1934 (48 Stat. 
1267) 

The Joint Resolution of Congress Approved July 2, 
1921 (42 Stat. 105, 106, known as the Knox-Porter 
Resolution. This resolution was incorporated in 
the Treaty of Berlin of August 25, 1921) 

The Treaties and Agreements with Germany are: 

The Treaty of Berlin of August 25, 1921 (42 Stat. 
1939) 

The Agreement Between the United States and Ger¬ 
many Creating the Mixed Claims Commission, dated 
August 10, 1922 (42 Stat. 2200) 

The pertinent parts of the foregoing statutes, treaties 
and agreements are set forth in the appendix hereto. 
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STATEMENT OF POINTS. 

1. The complaints in intervention state causes of 
action entitling the intervenors to a trial on the 
merits. 

2. The United States assumed the status of a trustee 
for the benefit of award-holders of the Mixed 
Claims Commission, United States and Germany, 
breached its duties as such trustee, and became 
liable accordingly. 

3. All money and assets of Germany and German 
nationals coming into the hands of the United 
States became impressed with a trust in favor 
of appellants. 

4. The Secretary of the Treasury has a ministerial 
duty to pay over to appellants and other award- 
holders the funds and property which came into 
his hands from Germany or German nationals. 

SUMMARY OF ARGUMENT. 

For the purposes of this appeal, all facts sufficiently 
pleaded are admitted. 

The facts stated in the complaints in intervention show 
a duty on the part of the United States as a trustee to 
use money and property from Germany and German 
nationals for the purpose of discharging the awards of 
these appellants of the Mixed Claims Commission, United 
States and Germany, and a breach of that duty, thus ren¬ 
dering the United States liable as such trustee for the 
losses sustained by appellants because of such breach of 
trust. 

The appellee, John W. Snyder, as Secretary of the 
Treasury, had only a ministerial duty to perform in pay¬ 
ing to appellants the amounts of their awards made by 
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the Mixed Claims Commission, United States and Ger¬ 
many, from funds and property of Germany and German 
nationals in his possession. 

ARGUMENT. 

By their motion to dismiss the complaints in interven¬ 
tion, the appellees, for the purposes of this appeal, admit 
the truth of all facts well pleaded. By his order sustain¬ 
ing the motion to dismiss and the memorandum opinion 
filed herein (App. p. 16 A, 17 A),the trial court held (1) that 
the Federal Tort Claims Act does not apply, either in 
terms or construction, and (2) that “any purported claim 
of liability is specifically negatived by the provisions of 
the War Claims Act of 1928 (45 Stat. 254)” which pro¬ 
vides that “nothing in this section shall be construed as 
the assumption of liability by the United States for pay¬ 
ment of the awards * * •” 

The trial court missed entirely the vital and controlling 
questions involved and the theory of these appellants. 

Really only one inquiry is pertinent here, namely; are 
sufficient facts alleged in the complaints in intervention 
to put defendants to proof. 

An analysis of the complaints in intervention discloses 
that in paragraphs 1 to 7, inclusive, allegations of facts 
are made, showing that the acts complained of occurred 
and the money and property involved are within the juris¬ 
diction of the trial court; that appellants are holders of 
awards of the Mixed Claims Commission, United States 
and Germany, on which substantial sums are due and un¬ 
paid; that the United States, for and on behalf of appel¬ 
lants, entered into an agreement with Germany by which 
the latter “was to pay in full all awards” of the Mixed 
Claims Commission, United States and Germany, and by 
the Debt Funding Agreement of June 5, 1930, Germany 
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agreed to pay all awards in full, and, to secure such pay¬ 
ment, deposited with the Secretary of the Treasury gold 
bonds of the face value of more than a half billion dollars, 
at the same time agreeing to discharge the bonds in semi¬ 
annual payments until the full amount of the awards of 
the Mixed Claims Commission were paid in full. 

Having pleaded the awards and the agreements afore¬ 
said, the complaints in intervention, in paragraph 8, allege 
that about 1931, the United States, without the knowledge, 
consent or approval of appellants for whose benefit the 
agreements and awards were made, relieved Germany of 
its agreement to make further payments on the bonds, and 
no payments since have been made. 

These allegations clearly show the assumption by the 
United States of the performance of a duty to appellants, 
the partial discharge thereof, and a violation of such duty 
by the United States, resulting in serious detriment to 
appellants in the way of lost payments on their awards. 

In Paragraph 9 of the complaints in intervention, a di¬ 
version of funds by the Secretary of the Treasury from 
appellants to German nationals is clearly alleged, as well 
as the giving by the Secretary of the Treasury of a certifi¬ 
cate of indebtedness in the amount of $56,000,000 therefor. 
A copy of the certificate is annexed to each of the com¬ 
plaints in intervention. 

In paragraphs 10 and 11 allegations of fact are made 
showing that the Congress stopped the Secretary of the 
Treasury from making further payments to German na¬ 
tionals, and that the acts of the Secretary of the Treasury 
were wrongful. Those wrongful acts resulted in great 
detriment and loss to these appellants, and they ought to 
be able to recover therefor. 

In paragraph 12 facts are alleged showing that since 
December, 1941, the United States has become possessed 
of and owns large amounts of gold, currency, securities, 
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and other properties, which it received from Germany and 
German nationals; and in paragraph 13 allegations are 
made that no effort has been made by the United States 
to apply any of such money or property to the liquidation 
of the German bonds, still in its possession, which have 
been in default since 1931, or to apply any of such money 
and property to the liquidation of the certificate of indebt¬ 
edness referred to above. 

In paragraph 14 allegations are made that no one other 
than appellants and others similarly situated has or 
claims to have any right to any part of said money and 
property. 

In paragraph 15 allegations are made that the United 
States assumed a position of trust for the benefit of appel¬ 
lants, and that the money and property in question be¬ 
came and still are impressed with a trust in favor of 
appellants. 

These are all allegations of facts or ultimate facts in 
the way of factual conclusions, requiring the production of 
evidence on the part of the United States to meet or 
disprove the same. 

The pleading of ultimate facts and factual conclusions 
is proper. In fact, to plead in extenso evidentiary mat¬ 
ters is improper. A short and plain statement of the 
plaintiff’s claim is required. 

Rule 8(a) (2), Federal Rules of Civil Procedure. 

Federal Tort Claims Act Applies. 

The allegations of the complaints in intervention 
clearly establish the existence of a duty on the part of 
the United States to collect the German bonds and apply 
the proceeds to the liquidation of the awards of the Mixed 
Claims Commission, United States and Germany. Under 
its agreement with Germany, the United States became a 
trustee, charged with a specific duty to hold the bonds, col- 
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lect the payments thereon, and pay the collections to 
awardholders of the Mixed Claims Commission. The 
United States entered upon the performance of that trust, 
but violated it in 1931, by relieving the German govern¬ 
ment of the obligation to make further payments on the 
bonds. The complaints in intervention further show the 
making of a demand on February 6,1947, upon defendants 
for payment and the refusal thereof. Therefore, the com¬ 
plaints in intervention clearly show that the United States, 
as trustee, violated its duty and obligation to appellants, 
to their damage in the amounts of their unpaid awards. 

The Tort Claims Act of 1946 provides: 

“Subject to the provisions of this title, the United 
States district court for the district wherein the plain¬ 
tiff is resident or wherein the act or omission com¬ 
plained of occurred, * * * sitting without a jury, 
shall have exclusive jurisdiction to hear, determine, 
and render judgment on any claim against the United 
States, for money only, accruing on and after January 
1, 1945, on account of damage to or loss of property 
or on account of personal injury or death caused by 
the negligent or wrongful act or omission of any em¬ 
ployee of the Government while acting within the scope 
of his office or employment, under circumstances where 
the United States, if a private person, would be liable 
to the claimant for such damage, loss, injury, or death 
in accordance with the law of the place where the act 
or omission occurred. • • •” 

In a well prepared article on the Federal Tort Claims 
Act, which appeared in the September, 1947, issue of the 
American Bar Association Journal, Judge Ben Moore, of 
the United States District Court for the Southern District 
of Virginia, stated: 

“Jurisdiction is given to District Courts to hear 
and determine without a jury, any money claim against 
the United States, for property damage or for per¬ 
sonal injuries or death, caused by the neglect or wrong¬ 
ful act or omission of a Government employee while 
acting within the scope of his office or employment. 
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The circumstances must be such that a private indi¬ 
vidual would be liable if he, rather than the Govern¬ 
ment, were the defendant; and the case is to be gov¬ 
erned, in its substantive aspects, by the law’ of the 
place where the act or the omission occurs.” 

It is believed that there can be no logical contention 
that an individual acting as a trustee under circumstances 
the same as those under which the United States was act¬ 
ing, as disclosed by the complaints in intervention, could 
escape liability. 

This proceeding involves the question of damages to 
these intervenors and others similarly situated resulting 
from breach of trust on the part of the Government, which 
damages are direct and provable in the same manner as 
those involved in any other case of violation of duties by 
a trustee. Even though the origin of the circumstance was 
an act of sovereignty by the United States, the damages 
complained of in this proceeding did not arise therefrom, 
but arose from wrongs committed by the United States, 
not as a sovereign, but in the capacity of a trustee. While 
it is true that the United States, in its sovereign capacity, 
became possessed not only of the German bonds but of 
other assets as well from which the bonds may be paid, it 
saw fit, by the enactment of the Settlement of War Claims 
Act, to terminate or exhaust its sovereignty and to estab¬ 
lish an entirely different status, namely; that of a trustee 
for the benefit of the aw r ardholders of the Mixed Claims 
Commission, United States and Germany. Clearly, no ele¬ 
ment of sovereignty is involved in such a status. The 
immunity of a sovereign from suit without its consent 
was removed by the Federal Tort Claims Act, so that such 
defense is no longer available to the United States. Since 
the United States saw fit to assume the role of trustee, 
even though it did so voluntarily, it became liable “in the 
same manner and to the same extent as a private indi¬ 
vidual under like circumstances” would be for a breach 
of trust. 
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“* # • with respect to this type of claim the Gov¬ 
ernment should be put in the same position as any 
private party’’ (Senate Report No. 1400 79th Cong., 
on S. 2177, which includes Tort Claims Act.) 

Federal Tort Claims Act, Sec. 410 (a) (60 Stat. 842). 
tJnited States v. Taylor, 104 U. S. 216, 26 L. Ed. 721, 
723 (1881) 

United States v. Cooper, 120 U. S. 124, 30 L. Ed. 606 
(1887) 

United States v. Wardwell, 172 U. S. 48, 43 L. Ed. 360 
(1398), 

Burnell v. United States, 44 Ct. Cls. 535. 

In the Taylor case, supra, the Supreme Court held in 
effect that taxes collected and deposited in the United 
States Treasury for the purpose of reimbursing certain 
citizens of a state were trust funds, and that failure of 
the United States to use the funds for the purpose intended 
rendered it liable as a trustee. The court said, among 
other things, that 

# 

“The general rule is that when a trustee unequivo¬ 
cally repudiates the trust and tries to hold the estate 
to his own use and not subject to the trust”, 
the statute of limitations begins to run when such knowl¬ 
edge is brought home to the beneficiary of the trust and 
not before. 

The Cooper case, supra, involved the same statute as 
did the Taylor case, and the decision followed that of the 
Taylor case. The closing paragraph of the opinion reads: 

“We see no valid ground for the refusal of the 
Secretary of the Treasury to comply with the com¬ 
mand of the law and pay to the claimant the money 
which the Government has always held as trustee for 
him, and payable on his application.” 

In the Burnell case, the Court of Claims used the fol¬ 
lowing apt and terse language: 

“It is well settled that where Congress directs a 
fund to be placed in the United States Treasury for 
the payment of specific obligations the relation of 
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the Government to the beneficiaries of the fund is not 
merely that of debtor and creditor, but the Govern¬ 
ment becomes, as to such fund and such beneficiaries, 
a trustee (citing cases). Hence the general rule that 
a trustee is bound, at his peril, to see to the proper 
application of the trust fund applies to the Govern¬ 
ment as well as to an individual trustee.” 

The Court of Claims further held that payment of the 
funds, through a mistake of law, to someone not entitled 
thereto transcended the authority of the Government and 
that it was “responsible therefor to the rightful owner of 
the funds.” 

By the Settlement of War Claims Act of 1928, Congress 
clearly designated the seized German assets as a trust fund 
for the benefit of these appellants and other award holders. 
At that time and at the time of the decisions above cited, 
the Federal Tort Claims Act had not been passed. Never¬ 
theless, under the general principles of equity, it seems 
clear that the Government was liable to the awardholders. 
However, if any doubt existed, such doubt was effectively 
removed by enactment of the Federal Tort Claims Act, 
because Congress thereby has removed the immunity of 
the United States as a sovereign and specifically has au¬ 
thorized the bringing of suits against the Government 
“under circumstances where the United States, if a private 
person, would be liable to the claimant.” Not only has 
the Congress made the Government suable, but it has pro¬ 
vided that in suits against it the practice and procedure 
under the Act “shall be in accordance with the” Federal 
Rules of Civil Procedure promulgated by the Supreme 
Court, the same as actions involving private individuals 
and ordinary corporations. The cloak of sovereignty thus 
has been completely removed as to all actions cognizable 
under the act. 




16 


Trust Fund Doctrine Applicable 

Appellants contend that by enactment of the Settlement 
of War Claims Act of 1928 (45 Stat. 254) the United States 
imposed upon itself the duty of collecting and paying over 
to the awardholders, including appellants, the proceeds of 
the bonds deposited with it by Germany. The United 
States recognized that duty and partially performed it. 
Having assumed the duties of a trustee, as aforesaid, the 
United States was bound in good faith to perform the 
trust or suffer the consequences. In that respect, it was 
no different than a private citizen or a corporation. These 
appellants had vested rights in a part of the proceeds of 
the German bonds which could be taken away only by due 
process of law. Williams v. Heard, 140 U. S. 528, 35 L. Ed. 
550, 555, 556 (1891) and cases cited. Le Crone v. McAdoo, 
253 U. S. 217, 64 L. Ed. 869 (1920); Comegys v. Vasse, 1 
Pet. (U. S.) 193,7 L. Ed. 108 (1828). Relieving the German 
government of its contractual obligation to make payments 
on the bonds without the consent of these appellants and 
other awardholders, thus divesting them of their vested 
rights, certainly cannot properly be said to constitute due 
process of law. 

The United States may accept and administer a 
trust. 

54 Am. Jur. 105, Sec. 119. 

Having accepted the trust, undertaken its performance, 
and in fact having performed it in substantial part, there 
rested upon the United States the legal and moral duty to 
continue faithfully to administer the trust by collecting the 
German bonds, paying such collections to awardholders, 
and to enforce payment of such bonds out of enemy money 
and property coming into its hands, if necessary. 

Prior to the establishment of the Mixed Claims Commis¬ 
sion, United States and Germany, there was a “ moral 
obligation on the part of the Govemment ,, with respect 
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to the war “to do justice to those who had suffered in 
property.’’ 

Williams v. Heard, 140 U. S. 529, 35 L. Ed. 550, 555 
(1891) 

After establishment of the Mixed Claims Commission, 
the making of its awards, and enactment of the Settlement 
of War Claims Act of 1928, the award holders rights were 
legal as well as moral. Such rights were property of which 
they could not be deprived without due process of law. 

See Frelingliuysen v. Key, 110 U. S. 63, 28 L. Ed. 71 
(1884) 

In carrying out the provisions of the statutes with re¬ 
spect to payment of the awards of the Mixed Claims Com¬ 
mission, United States and Germany, the United States 
could have designated one or more banking or trust insti¬ 
tutions to act as trustee or trustees of the German bonds. 
Instead, the United States elected to and did assume the 
role of trustee of those assets. It thus discarded its role as 
sovereign, entered upon an undertaking of a private and 
individual nature, and thereby assumed all the duties and 
liabilities incident to such status. Having elected to per¬ 
form the duties of a citizen, it became equally as liable as a 
citizen would be for a breach of its duties or a failure to 
carry out its liabilities. 

Chief Justice Marshall, in discussing the status of the 
Government when it became a stockholder in a private 
bank, said, in the case of 

Bank of United States v. Planters Bank of Georgia, 
9 Wheat. 904, 6 L. Ed. 244, 245 (1825) 

“The Government of the Union held shares in the 
old bank of the United States; but the privileges of 
the government were not imparted by that circum¬ 
stance to the bank. The government, by becoming a 
corporator, lays down its sovereignty, so far as re¬ 
spects the transactions of the corporation, and exer¬ 
cises no power or privilege which is not derived from 
its charter.” 
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Later, Mr. Justice Clarke, in 

Chesapeake and Delaware Canal Co. v. United States, 
250 U. S. 123, 63 L. Ed. 889, 892 (1919) 
followed and cited the bank case, and said 

“If the government were asserting any rights with 
respect to the conduct of the corporation’s affairs, its 
contracts or its torts, then its rights, duties, and privi¬ 
leges would be no greater than those of any other 
stockholder.” 

These cases have not been departed from and there are 
no decisions to the effect that the Government, when it 
engages in the business of a citizen, enjoys any immunities 
or privileges not available to the citizen engaged in the 
same business. 

It cannot be contended logically that the United States, 
under the arrangement with Germany for the payment of 
the awards of the Mixed Claims Commission, had any title 
in itself to the funds paid by Germany or the bonds given 
as security which would entitle the United States to use 
those assets for sovereign purposes. Clearly, therefore, 
the United States was acting as a trustee and not as a 
sovereign. 

The United States cannot hold its property for private 
or personal purposes. 

Van Brocklin v. Tennessee, 117 U. S. 151, 29 L. Ed. 
845,. 847, 6 S. Ct. 670 (1886) 

It holds all its property for public purposes. 

United States v. Insley, 130 U. S. 263, 32 L. Ed. 968, 
969, 9 S. Ct. 845 (1889) 

Van Brocklin v. Tewnessee, supra. 

Any property held by the United States to which it has 
no title must of necessity be held as a trustee, bailee, or 
custodian. 

At the expense of repetition of some things already said 
in this brief, these appellants submit the following: 

The concept that the United States can be held to be a 
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trustee and therefore required to perform all the duties of 
the trust involved herein is not new. In the case of 

United States v. O’Grady's Executors, 23 Wall. 641, 
22 L. Ed. 772 (1875), 

which involved a recovery in the Court of Claims of the 
proceeds of cotton sold under the Captured and Abandoned 
Property Act, the Assistant Attorney General, on behalf of 
the United States, contended in his brief that 

“It has been decided that the Government held this 
property as trustee for the owners. U. S. v. Klein, 13 
Wall. 128 (60 U. S. 519), 20 L. Ed. 519” (1872) • 

In the Klein case, cited by the Assistant Attorney Gen¬ 
eral, the pertinent language of the opinion of Chief Justice 
Chase is as follows: 

“In the case of Padelford, we held that the right to 
the possession of private property was not changed 
until actual seizure by proper military authority, and 
that actual seizure by such authority did not devest 
the title under the provisions of the abandoned and 
captured property act. The reasons assigned seem 
fully to warrant the conclusion. The government con¬ 
stituted itself the trustee for those who were by that 
act declared entitled to the proceeds of captured and 
abandoned property, and for those whom it should 
thereafter recognize as entitled. • * (Italics sup¬ 
plied) (p. 523) 

Examination of the Padelford case, referred to by the 
Court, discloses that it related to the same statute as that 
involved in the O'Grady and Klein cases. The pertinent 
part of the opinion is 

“Under the Proclamation and the Act, the Govern¬ 
ment is a trustee, holding the proceeds of the petition¬ 
er’s property for his benefit. • * *” 

United States v. Padelford, 9 Wall. 531, 19 L. Ed. 789, 
792 (1870) 

From these cases, it is seen that at least as early as 1870 
the Supreme Court of the United States announced the 
principle of law that when the United States becomes pos¬ 
sessed of property or funds which may be the subject of 
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claims by former owners or others entitled thereto, it acts 
in the capacity of a trustee, even though the funds derived 
from the sale of property have been covered into the 
Treasury. 

We may interject here the observation that in the 
O’Grady case, the claimant to captured and abandoned 
property brought his action in the Court of Claims, ob¬ 
tained a judgment for the full amount of the value of the 
property, less expense of seizure and sale, and, since the 
judgment was not appealed, he sought payment from the 
Secretary of the Treasury. The Court’s opinion includes 
the following: 

“Instead of paying the judgment, the Secretary 
made an indorsement upon the transcript, to the effect 
that the net proceeds of the cotton, after the deduction 
of two cents per pound for internal revenue, amounted 
to the sum of $68,288.66, and he referred the claim to 
the First Auditor, with direction to report the same to 
the First Comptroller, as payable out of the proceeds 
of captured and abandoned property reserved and set 
apart for that purpose.” 

We observe further that as to the awards to these inter- 
venors, the Secretary of State has certified them for pay¬ 
ment by the Secretary of the Treasury and that the Secre¬ 
tary of the Treasury has honored them to the extent, in 
most cases, of the amount of the principal. As in the 
O’Grady, Klein and Padelford cases, supra, the awards to 
these appellants are payable out of the proceeds of cap¬ 
tured property which should be reserved and set apart for 
that purpose. There is no distinction in principle between 
the awards to these appellants and the claims involved in 
the three cases referred to. Enemy property constituted 
the source of payment in each. 

The President of the United States has announced the 
same view concerning the nature of the German Special 
Deposit Account as is contended for by appellants here. 
In a message to The Congress relating to S. 247, 80th 
Congress, he said of that account: 
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“The account is in the nature of a trust fund and 
was set up after much consideration.” 

(Cong. Rec. App., Aug. 12, 1947, p. A 5252) 

It is the view of these appellants that there can be little, 
if any doubt, as to the status of the United States as a 
trustee, and that it has violated its trust. Having done so, 
it is liable for the consequences thereof. 

“The time has come when American nationals who 
have awards pending and unpaid should no longer be 
deprived of their adjudicated claims.” 

Report of Hearing on H. R. 4043, July 15, 1947, p. 8, 
before Committee on Interstate and Foreign Com¬ 
merce, H. of R., 80th Cong. 

CONCLUSION 

From an examination of the allegations of the complaints 
in intervention, when considered in the light of judicial 
precedent, the conclusion seems inescapable that facts suf¬ 
ficient to entitle these appellants to a trial on the merits 
are set forth in the complaints in intervention, and that the 
trial court erred in sustaining the motion to dismiss. 
Those who invoke the aid of a court of equity should be 
afforded opportunity to be fully heard if there is any 
reasonable probability that a denial of that privilege might 
unjustly deprive them of preventive or remedial aid of the 
court. Blum v. Arfield, 59 A. 2d 44 (New Jersey, May 13 
1948) Reversal of the trial court’s ruling is requested, in 
order that these appellants may have their day in Court. 

Respectfully submitted, 

Harold G. Aron, 

Richard L. Merrick, 

Attorneys for Appellants 
Standard Commercial Tobacco Co., 

and 

Standard Commercial Steamship Corp. 
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APPENDIX 

FEDERAL TORT CLAIMS ACT. 

Sec. 410. (a) Subject to the provisions of this title, the 
United States district court for the district wherein the 
plainiif is resident or wherein the act or omission com¬ 
plained of occurred, * * * sitting without a jury, shall have 
exclusive jurisdiction to hear, determine, and render judg¬ 
ment on any claim against the United States, for money 
only, accruing on and after January 1, 1945, on account of 
damage to or loss of property * # * caused by the negligent 
or wrongful act or omission of any employee of the Gov¬ 
ernment while acting within the scope of his office or 
employment, under circumstances where the United States, 
if a private person, would be liable to the claimant for 
such damage, loss, injury, or death in accordance with the 
law of the place where the act or omission occurred. Sub¬ 
ject to the provisions of this title, the United States shall 
be liable in respect of such claims to the same claimants, 
in the same manner, and to the same extent as a private 
individual under like circumstances, except that the United 
States shall not be liable for interest prior to judgment, or 
for punitive damages. Costs shall be allowed in all courts 
to the successful claimant to the same extent as if the 
United States were a private litigant, except that such 
costs shall not include attorneys’ fees. • * * 

Sec. 411. In actions under this part, the forms of proc¬ 
ess, writs, pleadings, and motions, and the practice and 
procedure, shall be in accordance with the rules promul¬ 
gated by the Supreme Court pursuant to the Act of June 
19,1934 (48 Stat. 1064) • • • 

Sec. 412 (a) Final judgments in the district courts in 
cases under this part shall be subject to review by appeal— 

• * • • 
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DEBT SETTLEMENT ACT OF JUNE 5, 1930. 

That the Secretary of the Treasury, with the approval 
of the President, is hereby authorized to conclude an 
agreement for the settlement of the indebtedness of the 
German Reich (hereinafter referred to as Germany) to the 
United States of America under the terms and conditions 
set forth in Senate Document Numbered 95, Seventy-first 
Congress second session. The general terms of the agree¬ 
ment shall be as follows: 

(1) Mixed Claims.—Germany shall pay in full satis¬ 
faction of its obligations remaining unpaid on account of 
awards, including interest thereon, entered and to be en¬ 
tered by the Mixed Claims Commission, United States and 
Germany, an aggregate amount of 2,121,600,000 reichmarks 
to be evidenced by bonds of Germany which shall be dated 
September 1, 1929, and, except for the first which shall 
mature March 31,1930, shall be paid in semi-annual install¬ 
ments beginning September 30, 1930, and continuing up to 
and including March 31, 1981, subject, however, to the 
right of Germany to make such payments in three-year 
periods, any postponed payments to bear interest at 5 per 
centum per annum, payable semi-annually. The obliga¬ 
tions of Germany hereinabove set forth in this paragraph 
shall cease as soon as all the payments contemplated by the 
Settlement of War Claims Act of 1928 have been completed 
and the bonds not then matured evidencing such obligations 
shall be canceled and returned to Germany. 

SETTLEMENT OF WAR CLAIMS ACT OF 1928 

Sec. 2 (a) The Secretary of State shall, from time to 
time, certify to the Secretary of the Treasury the awards 
of the Mixed Claims Commission, United States and Ger¬ 
many, established in pursuance of the agreement of August 
10,1922, between the United States and Germany (referred 
to in this Act as the “Mixed Claims Commission”). 
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(b) The Secretary of the Treasury is authorized and 
directed to pay an amount equal to the principal of each 
award so certified, plus the interest thereon, in accordance 
with the award accruing before January 1, 1928. 

(c) The Secretary of the Treasury is authorized and 
directed to pay annually (as nearly as may be) simple 
interest at the rate of 5 per centum per annum, upon the 
amounts payable under subsection (b) and remaining un¬ 
paid, beginning January 1,1928, until paid. 

* • • • 

(h) Nothing in this section shall be construed as the 
assumption of a liability of the United States for the 
payment of the awards of the Mixed Claims Commission, 
nor shall any payment under this section be construed as 
the satisfaction, in whole or in part, of any of such awards, 
or as extinguishing or diminishing the liability of Germany 
for the satisfaction in full of such awards, but shall be 
considered only as an advance by the United States until 
all payments from Germany in satisfaction of the awards 
have been received. Upon any payment under this section 
of an amount in respect of an award, the rights in respect 
of the award and of the claim in respect of which the award 
was made shall be held to have been assigned pro tanto to 
the United States, to be enforced by and on behalf of the 
United States against Germany, in the same manner and to 
the same extent as such rights would be enforced on behalf 
of the American national. 

• • • • 

Sec. 4 (a) There is hereby created in the Treasury a 
German special deposit account, into which shall be de¬ 
posited all funds hereinafter specified and from which shall 
be disbursed all payments authorized by section 2 or 3 * * • 
(b) The Secretary of the Treasury is authorized and 
directed to deposit in such special deposit account— 

(1) All sums invested or transferred by the Alien 
Property Custodian, under the provisions of section 25 of 
the Trading with the Enemy Act, as amended; 
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• • * • 

(3) All money (including the proceeds of any property, 
rights, or benefits which may be sold or otherwise disposed 
of, upon such terms as he may prescribe) received, whether 
before or after the enactment of this Act, by the United 
States in respect of claims of the United States against 
Germany on account of the awards of the Mixed Claims 
Commission. 

• • * * 

Sec. 10. The Trading with the Enemy Act, as amended, 
is amended by adding thereto the following new section: 

“Sec. 25. (a) (1) The Alien Property Custodian is 
authorized and directed to invest, from time to time upon 
the request of the Secretary of the Treasury, out of the 
funds held by the Alien Property Custodian or by the 
Treasurer of the United States for the Alien Property 
Custodian, an amount not to exceed $40,000,000 in the ag¬ 
gregate, in one or more participating certificates issued 
by the Secretary of the Treasury in accordance with the 
provisions of this section. 

“( 2 ) * * * 

“(e) The Secretary of the Treasury is authorized and 
directed to issue to the Alien Property Custodian, upon 
such terms and conditions and under such regulations as 
the Secretary of the Treasury may prescribe, one or more 
participating certificates, bearing interest payable annually 
(as nearly as may be) at the rate of 5 per centum per 
annum, as evidence of the investment by the Alien Prop¬ 
erty Custodian under subsection (a) and one or more non- 
interest-bearing participating certificates, as evidence of 
the investment by the Alien Property Custodian under 
subsection (b). • • * 

(1) The United States shall assume no liability, di¬ 
rectly or indirectly, for the payment of any such certifi¬ 
cates, or of the interest thereon, except out of funds in such 
special deposit account available therefor, and all such 
certificates shall so state on their face; 

• * • 


u * 







HARRISON RESOLUTION OF JUNE 27, 1934. 

That so long as Germany is in arrears in any payments 
of principal or interest, including interest at the rate of 5 
per centum per annum on principal installments not paid 
when due, under the debt funding agreement between 
Germany and the United States, dated June 23, 1930, with 
respect to Germany’s obligations remaining on account of 
awards, including interest thereon, entered and to be en¬ 
tered by the Mixed Claims Commission, United States and 
Germany, all payments, conveyances, transfers or deliver¬ 
ies of money or property or income, issues, profits, and/or 
avails thereof authorized or directed to be made under the 
Trading With the Eenemv Act, as amended, or the Settle¬ 
ment of War Claims Act of 1928, as amended, whether or 
not a judgment or decree has been entered with respect 
thereto, shall be postponed and the money or property, or 
the income, issues, profits, and/or avails thereof reserved: 
Provided, however, That such of the funds as are from time 
to time available (without taking into consideration interest 
thereafter accruing) under the Settlement of War Claims 
Act of 1928, as amended, for the payment of principal and 
interest upon awards of said Mixed Claims Commission 
shall be applied when available to the payment of principal 
and interest upon such awards in the same manner and to 
the same extent as though certain of the payments pro¬ 
vided for in said Act had not been postponed under this 
resolution: Provided further, That the President may, in 
his sole discretion, remove the restriction as to any of the 
cases or classes of cases in relation to which payments, 
conveyances, transfers, or deliveries have been postponed 
under this resolution: and provided further, That the Pres¬ 
ident is authorized to determine, for the purposes of this 
resolution, the period or periods in which Germany is in 
arrears in the payments hereinbefore described, and his 
determination thereof shall not be subject to judicial re- 
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JOINT RESOLUTION OF CONGRESS APPROVED 

JULY 2, 1921. 

Sec. 5. All property of the Imperial German Govern¬ 
ment, or its successor or successors, and of all German 
nationals which was, on April 6,1917, in or since that date 
come into the possession or under the control of, or has 
been the subject of a demand by the United States of 
America or of any of its officers, agents, or employees, from 
any source or by any agency whatsoever, * * * shall be 
retained by the United States of America and no disposi¬ 
tion thereof made, except as shall have been heretofore 
or specifically hereafter shall be provided by law until such 
time as the Imperial German Government * * * or their 
successor or successors, shall have respectively made suit¬ 
able provision for the satisfaction of all claims against 
said Governments respectively, of all persons, wheresoever 
domiciled, who owe permanent allegiance to the United 
States of America and who have suffered, through the acts 
of the Imperial German Government, or its agents, since 
July 31, 1914, loss, damage, or injury to their persons or 
property, directly or indirectly, whether through the own¬ 
ership of shares of stock in German, Austro-Hungarian, 
American, or other corporations, or in consequence of 
hostilities or of any operations of war, or otherwise, * * * 

TREATY OF BERLIN OF AUGUST 25, 1921. 

(After quoting Sec. 5 of the Joint Resolution of July 2, 
1921, contains in part the following:) 

ARTICLE I. 

Germany undertakes to accord to the United States, and 
the United States shall have and enjoy, all the rights, 
privileges, indemnities, reparations or advantages speci¬ 
fied in the aforegoing Joint Resolution of the Congress of 
the United States of July 2, 1921, including all the rights 
and advantages stipulated for the benefit of the United 
States in the Treaty of Versailles which the United States 
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shall fully enjoy notwithstanding the fact that such treaty 
has not been ratified by the United States. 

AGREEMENT WITH GERMANY CREATING MIXED 
CLAIMS COMMISSION DATED AUGUST 10, 1942. 

ARTICLE I. 

The commission shall pass upon the following categories 
of claims which are more particularly defined in the Treaty 
of August 25, 1921, and in the Treaty of Versailles: 

(1) Claims of American citizens, arising since July 31, 
1914, in respect of damage to, or seizure of, their property, 
rights and interests, including any company or association 
in which they are interested, within German territory as 
it existed on August 1,1914; 

(2) Other claims for loss or damage to which the United 
States or its nationals have been subjected with respect to 
injuries to persons, or to property, rights and interests, in¬ 
cluding any company or association in which American na¬ 
tionals are interested, since July 31,1914, as a consequence 
of war. 

(3) Debts owing to American citizens by the German 
Government or by German nationals. 

ARTICLE II. 

The Government of the United States and the Govern¬ 
ment of Germany shall each appoint one commissioner. The 
two Governments shall by agreement select an umpire to 
decide upon any cases concerning which the commissioners 
may disagree, or upon any points of difference that may 
arise in the course of their proceedings. * * • 

ARTICLE VI 

• * • • 

The decisions of the commission and those of the umpire 
(in case there may be any) shall be accepted as final and 
binding upon the two Governments. 

• • • • 
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Filed Sep 24 1947 Charles E. Stewart, Clerk 


Ijt the District Court of the United States 
for the District of Columbia. 
Katharine M. Drier, 

Wardman Park Hotel, 
Washington, D. C. 

Plaintiff, 


and 

The Standard Commercial Tobacco Co., Inc., 
A Corporation, 52 Vanderbilt Ave., 

New York, N. Y., Intervenor, 


v. 

John W. Snyder, 

Secretary of the Treasury, Treasury Department, 
Washington, D. C., 
and 

The United States of America 

Defendants. 
Civil Action No. 894-47 


COMPLAINT IN INTERVENTION TO ENFORCE 
PAYMENT OF FUNDS BY THE SECRETARY 
OF THE TREASURY 
AND 

FOR DAMAGES TO OR LOSS OF PROPERTY UNDER 
THE FEDERAL TORT CLAIMS ACT. 

1. The intervening plaintiff, The Standard Commercial 
Tobacco Co., Inc., is a corporation duly organized under 
the laws of the State of Delaware, having and maintaining 
its principal office and place of business at 52 Vanderbilt 
Avenue in the City of New York, State of New York, and 
is a member of the class of persons, firms and corporations 
similarly situated to plaintiff under the Settlement of War 
Claims Act of 1928, mentioned and referred to in para¬ 
graph 1 of Plaintiff’s complaint herein and on whose be¬ 
half this action was brought. 
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2. Defendant, John W. Snyder, is sued herein in his offi¬ 
cial capacity as Secretary of the Treasury of the United 
States. 

3. The United States is sued pursuant to the provisions 
of the Federal Tort Claims Act, being Title 4 of the Act of 

August 2,1946, (Public Law No. 601,79th Congress). 
11 4. The acts complained of occurred within the 

jurisdiction of this court and the monies in contro¬ 
versy are now in the possession of the defendant within the 
jurisdiction of this court. 

5. This intervening plaintiff is the holder of an award 
of the Mixed Claims Commission, United States and Ger¬ 
many, in the amount of $450,000.00, with interest thereon at 
the rate of 5 per cent per annum from November 11, 1918. 
As of October 22,1941, there was due and owing to plaintiff 
on account of the principal of said award the sum of $146,- 
220.99, and there wns then unpaid interest thereon in the 
amount of, to-wit, $147,663.73, making a total unpaid on said 
award and interest thereon as of the date last mentioned 
of $293,884.72, together with further accruals of interest 
since October 22,1941. 

6. The defendant, United States of America, for and on 
behalf of this plaintiff, and all persons similarly situated, 
entered into agreement with the government of Germany, 
by which the latter was to pay in full all awards as the 
same were determined by the Mixed Claims Commission, 
United States and Germany. 

7. By the said agreement between the defendant, 
United States of America, and Germany, known as the Debt 
Funding Agreement, approved June 5, 1930, the govern¬ 
ment of Germany agreed that all awards would be paid in 
full, and to secure the payment thereof deposited with the 
Secretary of the Treasury gold bonds of the German gov¬ 
ernment of a face value in excess of $500,000,000 and 
agreed to discharge said bonds in stipulated semi-annual 
payments until such amount had been received by defend- 
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ants as would pay in full all awards of the Mixed Claims 
Commission. 

8. In or about the year 1931, the defendant, United 
States of America, relieved the German government of its 
agreement to make payments then due on said bonds, with¬ 
out the knowledge, consent or approval of this plaintiff or 
other holders of awards of the Mixed Claims Commission, 
United States and Germany, and no payments thereon have 
since been made by Germany. 

9. After the enactment of the Settlement of War Claims 
Act of 1928 and the execution of the Debt Funding 

12 Agreement, hereinbefore referred to, the Secretary 
of the Treasury in carrying out the provisions of the 
Settlement of War Claims Act, applied certain monies and 
properties then in the possession of the Alien Property 
Custodian of the United States and intended for the bene¬ 
fit of this plaintiff and other persons similarly situated, to 
other payments under the Settlement of War Claims Act, 
among them, to German nationals. Upon making use of 
said funds in this manner, the Secretary of the Treasury 
issued to the Alien Property Custodian his certificate of in¬ 
debtedness in the sum of to wit, $56,000,000, copy of which 
is hereto annexed and made a part hereof, marked Exhi¬ 
bit A. 

10. On or about the 27th day of June, 1934, the Congress 
of the United States, by joint resolution, known as the Har¬ 
rison Resolution, superseded and suspended the authority 
of the Secretary of the Treasury to make payments to 
German nationals under the Settlement of War Claims 
Act. 

11. Since the enactment of said resolution, there has 
remained in the custody and possession of the Secretary 
of the Treasury sums in cash and securities in excess of 
$10,000,000 and the same are still in the custody and pos¬ 
session of the Secretary of the Treasury, in special accounts 
including the German Special Deposit Account. 


. 
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12. As a result of the state of war declared between 
the United States and Germany in December, 1941, there 
has come into the possession and ownership of the United 
States large amounts of gold, curency, securities and other 
properties in excess of $500,000,000, a substantial part of 
which is still in the possession of the defendants. 

13. The defendant, United States of America, has made 
no effort to apply any of said monies or properties now in 
its possession to the payment of the bonds of the German 
government referred to in paragraph 7 hereof, which have 
been in default since 1931, or to apply any of the said 
monies or properties to the payment of its certificate of 
indebtednedness referred to in paragraph 9 hereof. 

14. No individual, firm, corporation or national of the 
United States or of any other country has or claims to 
have any right to any part of the monies and properties 

referred to hereinabove and now in the custody and 
13 possession of the defendants other than the plain¬ 
tiff, this intervening plaintiff, and others similarly 
situated. 

15. Upon the United States becoming vested with the 
properties belonging to the German government and Ger¬ 
man nationals as aforesaid, there being no other persons 
entitled thereto, or claims thereon, and further, the defend¬ 
ant United States of America, having assumed the position 
of trust for the benefit of plaintiff, this intervening plain¬ 
tiff, and others similarly situated, being thereby without 
right to assert any claim to the said property in its own 
behalf until the discharge of said trust, such properties 
and monies formerly owned by the German government 
and its nationals became and still are impressed with a 
trust in favor of plaintiff, this intervening plaintiff, and 
others similarly situated. 

16. By virtue of the terms of the Settlement of War 
Claims act, the defendant, United States of America, had 
and claims to have no interest except as trustee in the 
German Special Deposit Account as now constituted or in 
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the aforesaid bonds or in the proceeds thereof, the same 
having been delivered to the Secretary of the Treasury 
for the sole and exclusive benefit of the holders of awards 
of the Mixed Claims Commission, United States and Ger- 
manv. 

m 

17. Following the declaration of war with Germany in 
1941 it became and still is the duty of the United States 
to apply to the payment of the German bonds aforesaid, 
and in satisfaction of the certificate of indebtedness re¬ 
ferred to in paragraph 9 hereof, monies and properties of 
the German government and German nationals which 
came into its possession in sufficient amounts to pay the 
balance due on the awards of plaintiff, this intervening 
plaintiff, and others similarly situated; and since such 
monies and properties became and still are impressed with 
a trust in favor of the plaintiff, this intervening plaintiff, 
and others similarly situated as aforesaid the failure of 
defendants to so apply them constituted a breach of said 
trust and made defendants guilty of a wrongful act or 
omission of duty within the meaning of the Federal Tort 
Claims Act. 

18. As a result of such omission of duty on the part 
of the defendants, the plaintiff, this intervening 

14 plaintiff, and others similarly situated have been 
and are injured in their property rights and have suffered 
losses within the meaning of the said Tort Claims Act equal 
to the unpaid balances due them on awards of the said 
Mixed Claims Commission, United States and Germany. 

19. Awards were made to persons, firms, or corpora¬ 
tions, other than plaintiff and this intervening plaintiff 
herein, by the said Mixed Claims Commission, United 
States and Germany, and this intervening plaintiff alleges, 
upon information and belief, that there are now due and 
payable to plaintiff, this intervening plaintiff, and others 
similarly situated, by reason of the said awards amounts 
aggregating more than $110,000,000. 

20. Upon information and belief, this intervening plain- 
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tiff avers that demand was made by plaintiff herein upon 
the defendants John W. Snyder and the United States of 
America, on February 6, 1947, for payment of the balance 
due the plaintiff upon her said award, and a demand also 
■was made by plaintiff upon defendant, John W. Snyder, 
that he pay to the Alien Property Custodian, or his suc¬ 
cessor in interest, the sum due under his temporary 5% 
participating certificate referred to in paragraph 9 of this 
1 complaint, in intervention, the said payment to be made 

out of funds and properties of Germany and German na¬ 
tionals under his control or possession, but the defendant, 
John W. Snyder, has refused to honor plaintiff’s demand, 
and this intervening plaintiff therefore avers that a simi¬ 
lar demand upon its part would be futile and would be met 
by a like refusal. 

21. Upon information and belief this intervening plain¬ 
tiff alleges that all monies in the German Special Deposit 
Account, and the German bonds aforesaid, were, by virtue 
of the treaty and agreement between the United States 
and Germany, received in express trust for the benefit of 
plaintiff, this intervening plaintiff, and others similarly 
situated. 

22. There being funds now in the possession of the de¬ 
fendants, or under their control, to pay the unpaid awards 
of plaintiff, this intervening plaintiff, and others similarly 

situated it is the ministerial duty of the defendant, 
15 John W. Snyder, as Secretary of the Treasury, 
as aforesaid, to make such payments. 

Wherefore, this intervening plaintiff prays: 

1. That judgment be entered against the defendant, the 
United States of America, in favor of this intervening 
plaintiff in the sum of $293,884.72, with interest as pro¬ 
vided in the award of the Mixed Claims Commission, 
[- United States and Germany, and that judgments be en- 

i tered against the defendant, the United States of America, 

! in favor of others similarly situated, in such amounts as 

; are respectively due them under awards of the Mixed 
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Claims Commission, United States and Germany, under 
the Settlement of War Claims Act, as such amounts appear 
on the records of defendant, John W. Snyder, Secretary 
of the Treasury. 

2. That the court enter an order and judgment direct¬ 
ing the defendant, John W. Snyder, in the discharge- of 
his ministerial duties, to pay this intervening plaintiff 
and others similarly situated the amounts due them under 
the awards of the Mixed Claims Commission, United States 
and Germany, aforesaid out of the monies and properties 
of Germany and German nationals in his possession or 
under his control. 

3. And for such other and further relief as the Court 
may deem proper. 

RICHARD L. MERRICK, 
RICHARD L. MERRICK, 

640 Woodward Bldg., 
Washington 5, D. C., 
Attorney for Intervening 
Plaintiff. 

• • • • 

16 Filed Sep 24 1947 Charles E. Stewart, Clerk 

Temporary 

Five Per Cent Participating Certificate 
Dated_ 

$ 

This is to certify that the Alien Property Custodian has 
invested the sum of 

as authorized by subsection (a) of Section 25 of the 
Trading-with-the-Enemy-Act as amended, and has thereby 
acquired a participating interest, in accordance with the 
provisions of Section 4 of the Settlement of War Claims 
Act of 1928, in the funds in the German Special Deposit 
Account created by said section. Payments on account of 
the sum so invested, with interest at the rate of five per 
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cent per annum (Payable annually, as nearly as may be), 
will be made in accordance with, and subject to the priori¬ 
ties of, the provisions of said Section 4, or any amendment 
thereof, under such regulations as the Secretary of the 
Treasury may from time to time prescribe. This certificate 
is issued under the authority of the provisions of sub¬ 
section (e) of Section 25 of the Trading-with-the-Enemy- 
Act as amended. The United States assumes no liability, 
directly or indirectly, for the payment of any part of the 
principal amount of this certificate or of any interest 
thereon, except out of the funds available therefor in said 
special deposit account. This certificate is not transfer¬ 
able but may, upon presentation to the Secretary of the 
Treasury, be exchanged for new certificates, one or more 
of which will be transferable in accordance with the pro¬ 
visions of paragraph (2) of subsection (4) of Section 25 
of the Trading-with-the-Enemy-Act as amended, or any 
amendment thereof, and such regulations as the Secretary 
of the Treasury may from time to time prescribe. 

Secretary of the Treasury 
• • • • 

18 Filed Sep 24 1947 Charles E. Stewart, Clerk 

Complaint in Intervention to Enforce 
Payment of Funds by the Secretary 
of the Treasury 
and 

For Damages to or Loss of Property Under 
the Federal Tort Claims Act. 

1. The intervening plaintiff, the Standard Commercial 
Steamship Corp., is a corporation duly organized under 
the laws of the State of Delaware, having and maintaining 
its prinicpal office and place of business at 52 Vanderbilt 
Avenue in the City of New York, State of New York, and 
is a member of the class of persons, firms and corporation 
similarly situated to plaintiff under the Settlement of War 


Claims Act of 1928, mentioned and referred to in para¬ 
graph 1 of Plaintiff’s complaint herein and on whose 
behalf this action was brought. 

2. Defendant, John W. Snyder, is sued herein in his 
official capacity as Secretary of the Treasury of the 
United States. 

3. The United States of America is sued pursuant to 
the provisions of the Federal Tort Claims Act, being Title 
4 of the Act of August 2, 1946, (Public Law No. 601, 79th 

Congress.) 

19 4. The acts complained of occurred within the 

jurisdiction of this Court and the monies in con¬ 
troversy are now in the possession of the defendants 
within the jurisdiction of this court. 

5. This intervening plaintiff is the holder of an award 
of the Mixed Claims Commission, United States and Ger¬ 
many, in the amount of $89,294.00, with interest thereon 
at the rate of 5 per cent per annum from November 11, 
1918. As of October 20, 1941, there was due and owing 
to plaintiff on account of the principal of said award the 
sum of $7,921.02, and there was then unpaid interest 
thereon in the amount of, to-wit, $12,390.86, making a total 
unpaid on said award and interest thereon as of the date 
last mentioned of $20,311.88, together with further accruals 
of interest since October 20, 1941. 

6. The defendant, United States of America, for and 
on behalf of this plaintiff, and all persons similarly sit¬ 
uated, entered into agreement with the government of 
Germany, by which the latter was to pay in full all awards 
as the same were determined by the Mixed Claims Com¬ 
mission, United States and Germany. 

7. By the said agreement between the defendant, 
United States of America, and Germany, known as the 
Debt Funding Agreement, approved June 5, 1930, the gov¬ 
ernment of Germany agreed that all awards would be paid 
in full, and to secure the payment thereof deposited with 
the Secretary of the Treasury gold bonds of the German 
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government of a face value in excess of $500,000,000 and 
agreed to discharge said bonds in stipulated semi-annual 
payments until such amount had been received by the 
United States as would pay in full all awards of the 
Mixed Claims Commission. 

8. In or about the year 1931, the defendant, United 
States of America, relieved the German government of its 
agreement to make payments then due on said bonds, with¬ 
out the knowledge, consent or approval of this plaintiff or 
other holders of awards of the Mixed Claims Commission, 
United States and Germany, and no payments thereon 
have since been made by Germany. 

9. After the enactment of the Settlement of War Claims 
Act of 1928^ and the execution of the Debt Funding 

20 Agreement, hereinbefore referred to, the Secretary 
of the Treasury in carrying out the provisions of 
the Settlement of War Claims Act, applied certain monies 
and properties then in the possession of the Alien Prop¬ 
erty Custodian of the United States and intended for the 
benefit of this plaintiff and other persons similarly situated, 
to other payments under the Settlement of War Claims 
Act, among them, to German nationals. Upon making use 
of said funds in this manner, the Secretary of the Treasury 
issued to the Alien Property Custodian his certificate of 
indebtedness in the sum of, to wit, $56,000,000, copy of 
-which is hereto annexed and made a part hereof, marked 
Exhibit A. 

10. On or about the 27th day of June, 1934, the Con¬ 
gress of the United States, by joint resolution, known as 
the Harrison Resolution, superseded and suspended the 
authority of the Secretary of the Treasury to make pay¬ 
ments to German nationals under the Settlement of War 
Claims Act. 

11. Since the enactment of said resolution, there has 
remained in the custody and possession of the Secretary 
of the Treasury sums in cash and securities in excess of 
$10,000,000 and the same are still in the custody and pos- 
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session of the Secretary of the Treasury, in special ac¬ 
counts including the German Special Deposit Account. 

12. As a result of the state of war declared between the 
United States and Germany in December, 1941, there has 
come into the possession and ownership of the United 
States large amounts of gold, currency, securities and other 
properties in excess of $500,000,000, a substantial part of 
which is still in the possession of the defendants. 

13. The defendant, United States of America, has made 
no effort to apply any of said monies or properties now 
in its possession to the payment of the bonds of the Ger¬ 
man government referred to in paragraph 7 hereof, which 
have been in default since 1931, or to apply any of the 
said monies or properties to the payment of its certificate 
of indebtedness referred to in paragraph 9 hereof. 

14. No individual, firm, corporation or national of the 
United States or of any other country has or claims to 
have any right to any part of the monies and properties 

referred to hereinabove and now in the custody and 
21 possession of the defendants other than the plain¬ 
tiff, this intervening plaintiff, and others similarly, 
situated. 

15. Upon the United States becoming vested with the 
properties formerly belonging to the German government 
and German nationals as aforesaid, there being no other 
persons entitled thereto, or claims thereon, and further, 
the defendant United States of America, having assumed 
a position of trust for the benefit of plaintiff, this inter¬ 
vening plaintiff, and others similarly situated, being 
thereby without right to assert any claim to the said 
property in its own behalf until the discharge of said 
trust, such properties and monies formerly owned by the 
German government and its nationals became and still are 
impressed with a trust in favor of plaintiff, this interven¬ 
ing plaintiff, and others similarly situated. 

16. By virtue of the terms of the Settlement of War 
Claims Act, the defendant, United States of America, had 
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and claims to have no interest except as trustee in the 
German Special Deposit Account as now constituted or in 
the aforesaid bonds or in the proceeds thereof, the same 
having been delivered to the Secretary of the Treasury for 
the sole and exclusive benefit of the holders of awards of 
the Mixed Claims Commission, United States and Ger- 
mnay. 

17. Following the declaration of war with Germany in 
1941 it became and still is the duty of the United States 
to apply to the payment of the German bonds aforesaid, 
and in satisfaction of the certificate of indebtedness re¬ 
ferred to in paragraph 9 hereof, monies and properties of 
the German government and German nationals which came 
into its possession in sufficient amounts to pay the bal¬ 
ances due on the awards of plaintiff, this intervening plain¬ 
tiff, and others similarly situated; and since such monies 
and properties became and still are impressed with a trust 
in favor of the plaintiff, this intervening plaintiff, and oth¬ 
ers similarly situated, as aforesaid, the failure of defend¬ 
ants to so apply them constituted a breach of said trust 
and made defendants guilty of a wrongful act or omission 
of duty within the meaning of the Federal Tort Claims 
Act. 

18. As a result of such omission of duty on the part of 
the defendants, the plaintiff, this intervening plain- 

22 tiff, and others similarly situated, have been and 
are injured in their property rights and have suf¬ 
fered losses within the meaning of the said Tort Claims 
Act equal to the unpaid balance due them on awards of 
the said Mixed Claims Commission, United States and 
Germany. 

19. Awards were made to persons, firms, or corpora¬ 
tions, other than plaintiff and this intervening plaintiff 
herein, by the said Mixed Claims Commission, United 
States and Germany, and this intervening plaintiff alleges, 
upon information and belief, that there are now due and 
payable to plaintiff, this intervening plaintiff, and others 
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similarly situated, by reason of the said awards, amounts 
aggregating more than $110,000,000. 

20. Upon information and belief, this intervening plain¬ 
tiff avers that demand was made by plaintiff herein upon 
the defendants John W. Snyder and the United States of 
America, on February 6, 1947, for payment of the balance 
due the plaintiff upon her said award, and a demand also 
was made by plaintiff upon defendant, John W. Snyder, 
that he pay to the Alien Property Custodian, or his suc¬ 
cessor in interest, the sum due under his temporary 5% 
participating certificate referred to in paragraph 9 of this 
complaint in intervention, the said payment to be made 
out of funds and properties of Germany and German 
nationals under his control or possession, but the defend¬ 
ant, John W. Snyder, has refused to honor plaintiff’s de¬ 
mand, and this intervening plaintiff therefore avers that a 
similar demand upon its part would be futile and would 
be met by a like refusal. 

21. Upon information and belief this intervening plain¬ 
tiff alleges that all monies in the German Special Deposit 
Account, and the German bonds aforesaid, were, by virtue 
of the treaty and agreement between the United States 
and Germany, received in express trust for the benefit of 
plaintiff, this intervening plaintiff, and others similarly 
situated. 

22. There being funds now in the possession of the de¬ 
fendants, or under their control, to pay the unpaid awards 
of plaintiff, this intervening plaintiff, and others similarly 

situated it is the ministerial duty of the defendant, 
23 John W. Snyder, as Secretary of the Treasury, as 
aforesaid, to make such payments. 

Wherefore, this intervening plaintiff prays: 

1. That judgment be entered against the defendant, the 
United States of America, in favor of this intervening 
plaintiff in the sum of $20,311.88, with interest as provided 
in the award of the Mixed Claims Commission, United 
States and Germany, and that judgments be entered 
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against the defendant, the United States of America, in 
favor of others similarly situated, in such amounts as are 
respectfully due them on awards of the Mixed Claims 
Commission, United States and Germany, under the Set¬ 
tlement of War Claims Act, as such amounts appear on 
the records of defendant, John W. Snyder, Secretary of 
the Treasury. 

2. That the Court enter an order and judgment direct¬ 
ing the defendant, John W. Snyder, in the discharge of 
his ministerial duties, to pay this intervening plaintiff and 
others similarly situated the amounts due them under the 
awards of the Mixed Claims Commission, United States 
and Germany, aforesaid, out of the monies and properties 
of Germany and German nationals in his possession or 
under his control. 

3. And for such other and further relief as the Court 
may deem proper. 

RICHARD L. MERRICK, 
RICHARD L. MERRICK, 

640 Woodward Bldg., 
Washington 5, D. C., 

Attorney for Intervening 
Plaintiff. 

• • • • 

24 Filed Sep 24 1947 Charles E. Stewart, Clerk 

Temporary 

Five Per Cent Participating Certificate 
Dated. 

$ 

This is to certify that the Alien Property Custodian has 
invested the sum of 

as authorized by subsection (a) of Section 25 of the 
Trading-with-the-Enemv-Act as amended, and has thereby 
acquired a participating interest, in accordance with the 
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provisions of Section 4 of the Settlement of War Claims 
Act of 1928, in the funds in the German Speical Deposit 
Account created by said section. Payments on account of 
the sum so invested, with interest at the rate of five per 
cent per annum (Payable annually, as nearly as may be), 
will be made in accordance with, and subject to the priori¬ 
ties of, the provisions of said Section 4, or any amendment 
thereof, under such regulations as the Secretary of the 
Treasury may from time to time prescribe. This certificate 
is issued under the authority of the provisions of sub¬ 
section (e) of Section 25 of the Trading-with-the-Enemy- 
Act as amended. The United States assumes no liability, 
directly or indirectly, for the payment of any part of the 
principal amount of this certificate or of any interest 
thereon, except out of the funds available therefor in said 
special deposit account. This certificate is not transfer¬ 
able, but may, upon presentation to the Secretary of the 
Treasury, be exchanged for new T certificates, one or more 
of which will be transferable in accordance with the pro¬ 
visions of paragraph (2) of subsection (4) of Section 25 
of the Trading-with-the-Enemy-Act as amended, or any 
amendment thereof, and such regulations as the Secretary 
of the Treasury may from time to time prescribe. 

Secretary of the Treasury 
• • • • 

25 . Filed Feb 10 1948 Harry M. Hull, Clerk 

Memorandum 

Motion to dismiss granted. 

(1) Federal Tort Claims Act does not apply, either 
in terms or construction. 

(2) Any purported claim of liability is specifically 
negatived by the provisions of the War Claims Act of 
1928 (45 Stat. 254) which reads as far as pertinent as fol¬ 
low’s: “nothing in this section shall be construed as the 
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assumption of liability by the United States for the pay¬ 
ment of awards * * (Sec. 4 (h) 45 Stat. 254 p. 255— 
see also Sec. 25 (e) (1) p. 269. See also generally U. S. 
ex rel Angarica Dela Rue v. Bayard 127 U. S. 251, and 
Z & F Assets Realization Corp. v. Hull 311 U. S. 470, 487 
and concurring opinion of Mr. Justice Douglas, pp. 490, 
491, 493. 

Counsel will prepare proper orders. 

MATTHEW F. McGUIRE 
Associate Justice 

February 10, 1948 

• • • • 

26 Filed Feb 17 1948 Harry M. Hull, Clerk 

Order 

This cause came on to be heard on defendants motion 
to dismiss the complaint, on the ground that said com¬ 
plaint fails to state a claim against defendant upon which 
relief can be granted, and this Court having heard the 
argument of counsel and being fully advised in the prem¬ 
ises, it is, this 17th day of February, 1948 

ORDERED, that the motion of defendant to dismiss the 
complaint be and the same hereby granted and that the 
complaint be and it is hereby dismissed. 

MATTHEW F. McGUIRE 
Justice 











Appellant, 


Appellees 


Appeal From the United States District Court for the 

District of Columbia 


United States Court of Appeals 
; for the District of Qsltnebio 

Fit® NOV 2 7 W 


M. WALT03T HjESTDRY, 

Union Tmst Building 
Washington,; D. C. 
Attorneys for Appellant, 
\ Katharine M. Drier 























SUBJECT INDEX 


PAGE 

Argument. 4 

Federal Tort Claims Act. 14 

Conclusion . 16 

Jurisdictional Statement . 1 

Statement of the Case. 2 

Statement of Points. 3 

Statutes, Treaties and Agreements Involved. 2 

Summary of Argument._.. 4 

TABLE OF CASES AND OTHER AUTHORITIES 

CITED 

Becker Steel Co. v. Cummings, 296 U. S. 74. 10 

Berger v. Chase National Bank of City of New York, 

105 Fed. (2d) 1001; affirmed 309 U. S. 632; 84 
L. Ed. 990 . 12 

Blagge v. Balch, 162 U. S. 439, 455 . 10 

Bradford v. Chase National Bank of New York, 24 
Fed. Supp. 28. 12 

Burnell, et al v. United States, 44, Ct. of Cl. 535, 548 10 

Cincinnati Soap Co. v. U. S., 301 U. S. 308 . 10 

Congressional Record Appendix, August 12,1947, page 
A5252 . 7 

De Bode v. The Queen 3 Clark’s House of Lords 464_ 10 

French Spoliations Cases, 21 Ct. Cl. 340; 22 Ct. Cl. 1_ 10 

Grey Adm’r v. U. S. Ct. of Claims 340. 10 

















11 


INDEX (Continued) 


PAGE 

. * ? * 

Hartford Accident & Indemnity Company v. Petroleum 
Royalties Co. of Oklahoma et al., 24 Fed. Supp. 

759, modified, 106 F. 2nd, 440, Cert. den. 308 U. S. 

626, 84 L. Ed. 522 . 13 

John Marshall, Sen. Doc. 102, 19th Congress 1st Ses¬ 
sion, Vol. 5, pp. 470, 471 . 10 

Meade’s Case, 2 Ct. of Claims 275, 276 . 10 

Pope v. U. S. 323 U. S. 1. 10 

Spanish Treaty Claims Opinion No. 12 (Dec. 14, 1900) 
Commissioner Chandler, p. 87. 10 

Stoehr v. Miller, 296, F. 414. 12 

U. S. v. Charles M. Taylor, 104, U. S. 216, 26 L. Ed. 

721, 723 . 9 

U. S. v. Realty Co., 163 U. S. 467 . 10 

Walden v. Skinner, 101 U. S. 577, 25 L. Ed. 963 . 12 

Z & F Assets Realization Corp. v. Hull, 311 U. S. 470; 

85 L. Ed. 258 


9 
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for the District of Columbia Circuit 


No. 9902 


Katharine M. Drier, 

Appellant, 

v. 

John W. Snyder, Secretary of the Treasury, and 
United States of America, Appellees 


Appeal From An Order of the United States District Court 
for the District of Columbia Dismissing the Complaint of 

Katharine M. Drier 


BRIEF ON BEHALF OF APPELLANT, 
KATHARINE M. DRIER 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States 
District Court for the District of Columbia, dated Febru¬ 
ary 17, 1948, dismissing the complaint of Katharine M. 
Drier, the original plaintiff below. The amount involved 
exceeds Three Thousand Dollars ($3,000.00). 
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STATEMENT OF THE CASE 

This suit is to enforce the payment of funds by the Sec¬ 
retary of the Treasury for breach of trust and for damages 
to or loss of property under the Federal Tort Claims Act. 
The essential facts are set forth in the Complaint, Appen¬ 
dix page 2 A, to page 7 A, and need not be repeated here. 
Appellant is a holder of an award of the Mixed Claims 
Commission, United States and Germany, in the amount 
of Two Hundred Fifty Thousand Dollars ($250,000.00), 
with interest thereon from May 10, 191S; and there was 
due and owing to appellant, unpaid on said awards, as of 
January 1,1933, and June 30,1933, One Hundred Fifty-one 
Thousand Two Hundred Twenty Dollars and Twenty-three 
Cents ($151,220.23), together with the further accruals of 
interest since the dates named. Under the facts alleged in 
the complaint, appellant contends that the United States 
is liable for breach of trust under the Federal Tort Claims 
Act. 

Since the bringing of this suit, the appellees have paid 
from the German Special Deposit account in the United 
States Treasury the sum of approximately Eleven Million 
Dollars ($11,000,000.00) on the awards of the Mixed Claims 
Commission, United States and Germany, equivalent to 
about ten per cent (10%) due on the awards as of August 
6, 1947 (Public Law 275, 80th Congress). 

STATUTES, TREATIES AND AGREEMENTS 

INVOLVED 

The statutes involved in this proceeding are: 

The Federal Tort Claims Act of 1946 (Part 3, Title 
IV, Act of August 2, 1946, Public Law No. 601, 79th 
Cong. 60 Stat. 842, 843,844) 

The Debt Settlement Act of June 5, 1930 (46 Stat. 
500,501) 
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The Settlement of War Claims Act of 1928 (Act of 
March 10,1928,45 Stat. 254) 

The Harrison Resolution of June 27, 1934 (48 Stat. 
1267) 

The Joint Resolution of Congress Approved July 2, 
1921 (42 Stat. 105, 106, known as the Knox- Porter 
Resolution. This resolution was incorporated in the 
Treaty of Berlin of August 25,1921) 

The Treaties and Agreements with Germany are: 

The Treaty of Berlin of August 25, 1921 (42 Stat. 
1939) 

The Agreement between the United States and Ger¬ 
many Creating the Mixed Claims Commission, dated 
August 10,1922 (42 Stat. 2200) 

The pertinent parts of the foregoing statutes, treaties 
and agreements are set forth in the appendix to the brief 
of appellants, the intervenors herein. 

STATEMENT OF POINTS 

(1) The complaint states a cause of action entitling 
appellant to a trial on the merits. 

(2) The United States became a trustee for the benefit 
of the appellant and others similarly situated, but breached 
its duties as such trustee and became liable accordingly. 

(3) All money and assets of Germany and German Na¬ 
tionals that came into the hands and possession of the ap¬ 
pellant, the United States, became impressed with a trust 
in favor of appellant. 

(4) It became the ministerial duty of the Secretary of 
the Treasury to pay the awards of appellant out of these 
moneys and assets. 
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SUMMARY OF ARGUMENT 

The facts stated in the complaint show a duty on the 
part of the United States, as a trustee, to pay appellant her 
award out of money and assets received from Germany and 
German Nationals; and a breach of that duty rendered the 
United States liable, as such trustee, for losses sustained by 
appellant as a result thereof. For failure to perform this 
duty, the United States, appellee, became liable therefor 
under the Federal Tort Claims Act. 

The appellee, John W. Snyder, Secretary of the Treas¬ 
ury', had only a ministerial duty to perform in paying to 
appellant the amount of her award made by the Mixed 
Claims Commission, United States and Germany, from 
moneys and assets of Germany and German Nationals, in 
his possession. 


ARGUMENT 

By their motion to dismiss the complaint, the appellees, 
for the purposes of this appeal, admit the truth of all facts 
well pleaded. By his order sustaining the motion to dis¬ 
miss and the memorandum of opinion (Appendix 16A to 
17A,*) the Trial Court held that the Federal Tort Claims 
Act did not apply either in terms or construction and that 

“Any purported claim of liability is specifically neg¬ 
atived by the provisions of the War Claims Act of 
1928 (45 Stat. 254) which provides that 

“Nothing in this section shall be construed as the 
assumption of liability by the United States as pay¬ 
ment of awards. . . .” 

The question at issue here is whether the complaint al¬ 
leges sufficient facts to entitle appellant to a trial on the 
merits. 

* This reference to the Appendix refers to the Appendix in the brief of 
appellants, the intervenors Standard Commercial Tobacco Company and 
Standard Commercial Steamship Corp. 
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The whole subject of private war losses and the use of 
enemy assets to compensate therefor goes back historically 
to the original Trading with the Enemy Act of 1917, which 
otherwise has no bearing on this action. By that Act the 
United States became possessed of seized enemy property, 
under an express provision of the Act, as originally passed, 
that it -was to be held by the Alien Property Custodian, with 
all the rights and duties of a common law trustee until its 
final disposition was determined by action of the Congress. 
That status continued until the passage of the Settlement 
of War Claims Act in 192S. 

In the meantime, American Nationals who had suffered 
private war losses were permitted by an agreement of the 
United States and Germany, made in 1922, to go before the 
Mixed Claims Commission, United States and Germany, 
and there prove their losses. By 1928, a very large number 
of awards had been entered by the Commission, in the 
amount of approximately One Hundred Twenty-five Million 
Dollars ($125,000,000.00), since increased by allowance of 
the sabotage claims, to approximately One Hundred Sixty 
Million Dollars ($160,000,000.00). At that moment, these 
claims were valueless. There were no funds from which 
they could be paid, and there existed only the treaty obli¬ 
gation of the German Government to pay them, supple¬ 
mented by a debt settlement agreement with the United 
States. 

On the basis of the preceding facts, Congress then exer¬ 
cised the power then reserved in the original Trading with 
the Enemy Act and, in effect, declared that, in accordance 
with the conditions stated in the Settlement of the War 
Claims Act, seized enemy property should constitute a 
trust fund for the benefit of the award holders; and the 
United States thereupon set up the machinery in the Treas¬ 
ury of the United States, making provisions for the award 
holders to be thus paid. 
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When the Settlement of the War Claims Act was ap¬ 
proved, the awards then gained for the first time the status 
of choses in action and became collectible out of the moneys 
deposited by the German Government and the proceeds of 
the German bonds. The only thing remaining to be done 
was the distribution of the funds to the award holders. The 
United States could just as well, and as events have since 
proved — much better so for the award holders, have ap¬ 
pointed one of the large trust companies of this country to 
administer and distribute these funds. Had any trust com¬ 
pany in this country been so designated, and subsequent 
facts and events been precisely the same, no one could deny 
that such trust company would have been liable for the acts 
and negligence of which the United States is guilty in the 
negligence and mismanagement of the trust estate. Since, 
however, the United States itself undertook to distribute 
these funds to the proper owners, including the appellant 
herein, in lieu of appointing a trust company to perform 
this service, it is plain that the United States thereby made 
itself a trustee of these German assets and bonds, for the 
benefit of the appellant and others similarly situated. 

Therefore, we submit that, having assumed the obligation 
of a trustee for the award holders, the United States be¬ 
came bound to perform the duties of a trustee and became 
liable for any breach of that duty, the same as an individual 
would become liable for such breach. 

The facts upon which appellant bases this allegation that 
the United States became liable for its breach of duty as a 
trustee, are: 

1. That there was in the possession of the Alien Prop¬ 
erty Custodian sufficient funds as a result of the First 
World War, to pay appellant’s award, in full, and the 
awards of others similarly situated. 

2. The United States, so to speak, “sold these award 
holders down the river,” in its bounty to the former enemy 
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alien, and which, by that very means, was again put in the 
position to become an enemy. 

3. In consideration of the return of the eighty per cent 
(80%) to the German Government, the appellee, the United 
States, accepted bonds of Five Hundred Million Dollars 
($500,000,000.00) of the German Government and, after the 
payment of Twenty-one Million Two Hundred Thousand 
Dollars ($21,200,000.00), relieved Germany of the payment 
of further installments. These bonds are still held by the 
United States, and the United States now has come into the 
possession of funds of the same enemy, more than sufficient 
to pay all of these bonds. 

The enormity of the position of the United States in re¬ 
fusing to so apply these newly-acquired German assets is 
demonstrated by the facts that the United States of Amer¬ 
ica has taken them for its owm use and never made a ges¬ 
ture to fulfill its duty of trust to these award holders. 

No other person, firm or corporation or nation has any 
claim to any part of these funds. 

Less than a year ago, President Truman, in vetoing a 
bill unanimously passed by Congress, stated in his veto 
message, that wfiat remains in our possession of German 
assets, from World War I was “a trust fund and ear¬ 
marked for the benefit of the award holders.” 

(Congressional Record Appendix August 12, 1947, page 
A5252) 

In the message of disapproval as to S. 334, President 
Truman wrote as follows, his statement made premised on 
the opinion of the Attorney General to the same effect: 

“The account is in the nature of a trust fund and 
was set up after much consideration. This bill makes 
the fund subject to a claim which apparently has no 
connection with World War I or property seized by 
the Alien Property Custodian. The amount which is 
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alleged to have been illegally paid out of the German 
trust is over $971,000 without interest. This sum 
would be a charge against the German Special Deposit 
Account and would be a most unfair and unjust diver¬ 
sion of funds allocated and earmarked for awardees 
by the Mixed Claims Commission.” 

Under the facts stated and applying the elementary rules 
of common honesty, equity, justice, and law’, there is no 
question but that an individual would be liable as a trustee 
to these award holders; and that is the measure of the lia¬ 
bility of the United States, as laid down in the Federal Tort 
Claims Act. Had a private trust company been designated 
to administer these properties and funds, no one would 
contend that the trust company would not be surcharged 
and liable if it failed to apply funds of the debtor now in 
its hands, to the payment of the debt of the debtor, as rep¬ 
resented by the German bonds in this instance, nor would 
anyone, nor could anyone, contend that under such circum¬ 
stances the trust company would not be liable as a trustee; 
and it would be incredible for anyone to maintain that the 
trust company could take those assets of the debtor and 
apply them to its own use, which is precisely what the 
United States has done in this case. 

Therefore, even under the common law and prior to the 
passage of the Federal Tort Claims Act, we submit that 
the United States would be liable as trustee, under the facts 
pleaded. 

The reason given by the Court below for dismissing this 
suit, quoting an excerpt from the Settlement of War Claims 
Act of 1928; viz., 

4 4 Nothing in this section shall be construed as the 
assumption of liability by the United States . . . ” 
Sec. 4 (h 45 Stat. 254, p. 255; see also 25 (e) (1) 269, 

we submit, is entirely beside the point. Appellant does not 
claim that the Settlement of War Claims Act of 1928, as 
such, made the United States liable for the payment of the 
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amount of the awards; but that it was the acts and omis¬ 
sions to act, on the part of the United States, with respect 
to trust funds, which rendered the United States liable for 
breach of trusts and under the Federal Tort Claims Act. 
The decision of the Supreme Court in the case of Z and F 
Assets Realization Corp. v. Hull, 311 U. S. 470; 85 L. Ed. 
288, relied upon by the Court below, we submit supports 
appellant’s contention, in that, in this case the Supreme 
Court held in effect that, in order to protect its interest, an 
award holder of the Mixed Claims Commission had the 
right by suit to restrain the United States in the use of 
these trust funds in a proper case; and this decision, we 
submit, is necessarily based upon a recognition of the trust 
relationship. In consequence, a violation of that trust by 
the United States renders it liable as a trustee. 

As early as 1881, in the case of U. S. v. Charles M. Tay¬ 
lor, 104 U. S. 216, 26 L. Ed. 721, 723, the Supreme Court 
held that where taxes were collected and funds were de¬ 
posited in the Treasury of the United States for the pur¬ 
pose of reimbursing citizens whose land had been sold for 
taxes and those funds were not so used by the Government, 
the Government became liable as a trustee for the payment 
of such funds to the cestui que trust; and, further, held: 

“The general rule is that when a trustee unequivo¬ 
cally repudiates the trust and claims to hold the estate 
as his own and not subject to the trust and such repu¬ 
diation and claim are brought to the notice or knowl¬ 
edge of the cestui que trust in such manner that he is 
called upon to assert his rights, the Statute of Limita¬ 
tions will begin to run against him from the time such 
knowledge is brought home to him and not before. ’ 9 

The Court, therefore, held that this right of the owner of 
the land to recover the money which the Government held 
for him as trustee, did not become a claim on which suit 
could be brought and such as was cognizable by the Court 
of Claims, until demand therefor had been made at the 
Treasury and that upon such demand the claim first ac- 
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crued. It has been repeatedly held, as in the French 
Spoliation and other historical and leading cases, that an 
injured citizen has a right to look to his government for in¬ 
juries suffered at the hands of his own or a foreign govern¬ 
ment; that to fulfill such obligation is within the constitu¬ 
tional power of Congress and that where a foreign govern¬ 
ment deposits money with the United States for the pay¬ 
ment of claims of its citizens, for injuries done by a foreign 
government, that such funds are not the property of the 
United States and must be disbursed in accordance with 

the conditions under which thev were received. John Mar - 
_ * 

shall, Sen. Doc. 102, 19th Congress 1st Session Vol. 5 pp. 
470, 471; Gray Adm’r v. U. S. 21 Ct. of Claims 340; Blagge 
v. Batch, 162 U. S. 439, 455; De Bode v. The Queen, 3 
Clark’s House of Lords 464; Meade’s Case 2 Ct. of Claims 
224, 276; French Spoliations Cases, 21 Ct. Cl. 340; 22 Ct. Cl. 
1; Spanish Treaty Claims Opinion No. 12 (Dec. 14, 1900) 
Commissioner Chandler p. 87; U. S. v. Realty Co., 163 U. S. 
467; Cincinnati Soap Co. v. U. S 301 U. S. 308; Pope v. 
V. S., 323 U. S. 1; Becker Steel Co. v. Cummings, 296 U. S. 
74,80 L. Ed. 54. 

In the case of Burnell, et al. v. United States 44, Court of 
Claims page 535, the Court of Claims held, page 548: 

“It is well settled that where Congress directs a fund 
to be placed in the United States Treasury for the 
payment of specific obligations the relation of the 
Government to the beneficiaries of the fund is not 
merely that of debtor and creditor, but the Govern¬ 
ment becomes, as to such fund of such beneficiaries, a 
trustee. ( United States v. Taylor, 104 U. S. R., 216; 
United States v. Cooper, 120 U. S. R., 124; and United 
States v. Wardwell, 172 U. S. R., 48). Hence the gen¬ 
eral rule that a trustee is bound, at his peril, to see 
to the proper application of the trust fund applies 
to the Government as well as to an individual trustee. 
{Borcherlin’s case , 35 C. Cls. R v 312, which was 
affirmed by the Supreme Court, 185 U. S. R., 223.) It 
must, therefore, be apparent that if the Treasury De- 
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partment in the case at bar, made payment out of a 
fund which it held in trust, through a mistake of law, 
to the party in law not entitled to receive the same, it 
transcended its authority and is responsible therefor 
to the rightful owner of the funds.” 

It is hardly possible to conceive a clearer instance than 
that which is created in the Settlement of War Claims 
Act, “where Congress directs the funds to be placed in 
the United States Treasury for the payment of specific 
obligations” to use the language of the Burnell case just 
cited. Having reserved to itself in the Trading with the 
Enemy Act the power to dispose of enemy assets it did 
by the Settlement of the War Claims Act of 1928, direct 
that these enemy assets to the extent designated by the 
Settlement of the War Claims Act, should constitute a 
trust fund for the benefit of the award holders. 

It must be remembered that at the time the decisions 
above cited were rendered by the Supreme Court and the 
Court of Claims, the Federal Tort Claims Act was not in 
existence and probably never thought of, so that, even dis¬ 
regarding the Federal Tort Claims Act, we believe that, 
under the circumstances set forth in the complaint, the 
United States is liable as a trustee. However, if there 
could be any doubt to such a contention, the Federal Tort 
Claims Act completely removes or disposes of it because 
thereby Congress did away entirely with the old-time ex¬ 
emption of sovereignty and made the United States liable 
“in the same manner and to the same extent as a pri¬ 
vate individual under like circumstances.” Either under 
the common law or under the Federal Tort Claims Act, or 
both, this defendant can not escape liability as a trustee 
for its acts and is bound to account to the full exent of 
any assets of Germany and its nationals received by the 
United States or in its possession. Whether the facts 
alleged in the complaint constitute an express trust or 
an implied trust, the result is the same; an express trust 
can very well be premised on the Settlement of the War 
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Claims Act; and, certainly, the conduct of the defendants 
for a period of thirty years results in a clear instance of 
a constructive trust. 

Implied trusts consist of those that rest upon the pre¬ 
sumed intention of the parties and those which are inde¬ 
pendent of any expressed intention and are forced upon 
the conscience of the party by operation of law. Express 
trusts are such as are raised or created by act of the 
parties; whereas, implied trusts are such as are raised or 
created by presumption or construction of law. Walden 
v. Skinner, 101 U. S. 577 25 L. Ed. 963. Constructive 
trusts are those which arise purely by construction of 
equity and wholly independent of any actual or presumed 
intention of the parties. Stoehr v. Miller, 296, F. 414, 
which involved the Trading with the Enemy Act. 

The basis of constructive trusts is knowledge of wrong¬ 
doing, which knowledge may be inherent in situations as 
in cases of constructive trusts imposed on malefactors; or 
it may be based on notice, as where a party had received 
a res innnocently and after notice refuses to return it or 
make restitution for it. Bradford v. Chase National Bank 
of New York, 24 Fed. Supp. 28; Berger v. Chase National 
Bank of City of New York, 105 Fed. (2d) 1001; affirmed 309 
U. S. 632, 84 L. Ed. 990. 

We especially invite the attention of the Court to the 
language of Judge Woolsey’s opinion in the Chase Na¬ 
tional Bank case, supra, found in 24 Fed. Supp. 28; while 
we do not contend that this case is on all fours, its lan- 
gauge is so apposite we ask the Court to consult it. In this 
case, we particularly invite attention to the following lan¬ 
guage: 

“The basis of constructive trusts, such as the plain¬ 
tiffs seek, is knowledge of wrongdoing. This knowl¬ 
edge may be inherent in the situation as in cases of 
constructive trusts imposed on malefactors or it may 
be based on notice, as where a party has received a 
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res innocently, and, after notice, refuses to return it 
or make restitution for it. 

“Put at their highest for the plaintiffs, these causes 
are of the latter kind, and, assuming all the plaintiffs ’ 
contentions herein, nothing occurred to make it against 
conscience for the Philippine Government to take the 
bonds voluntarily turned over to it as pledges by their 
owners, or to sell them in due course with the consent 
of their owners so as to liquidate those pledges, and 
thereafter to deposit the proceeds of such liquidation 
in a bank of deposit and to use the proceeds in the 
ordinary course of its business, until it received notice 
from the several plaintiffs of their claims for restitu¬ 
tion. In causes of this kind it is only retention after 
notice which would constitute a wrong in equity. 
Adams v. Champion , 294, U. S. 231, 236, 55 S. Ct. 399, 
401, 79 L. Ed. 880; Holly v. Missionary Society , 180 
U. S. 284,290,21 S. Ct. 395,45 L. Ed. 531.” 

It will be noted from the above excerpt that where a party 
has received a res even innocently and after notice refused 
to return it or make restitution for it such refusal consti¬ 
tutes a wrong in equity. We have seen that constructive 
trusts are those which arise purely by construction of 
equity and wholly independent of any actual or presumed 
intention of the parties. Could there be a case w’here the 
equities are stronger than they are in this case in favor of 
the award holders cestui que trustants and adverse to the 
trustee? See also the case of Hartford Accident & Indem¬ 
nity Company v. Petroleum Royalties Co. of Oklahoma 
et al., 24 Fed. Supp. 759; modified, 106 F. 2nd 440; Cert, 
den. 308 U. S. 626, 84 L. Ed. 522. In this case, the Court 
said, 24 Fed. Supp. 759: 

“Constructive trusts are children of equity and they 
are recognized by all the courts, as evidenced by the 
many authorities quoted by the defendants. I am con¬ 
vinced, therefore, that the corporation was by the Dis¬ 
trict Court, in its decision, supra, created as a con¬ 
structive trustee for the trust estate and was as said 
in Rollow v. Taylor , 104 Okl. 275, 231 P. 224, syllabi 
1 and 2: 
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“ ‘Trusts are children of equity, and equity de¬ 
lights especially, when the case has a flavor of 
fraud, in protecting trusts and in obliging trustees 
and trust estates to render to all men their dues. 

“ ‘Constructive trusts’ are such as are raised 
by equity in respect of property which has been 
acquired by fraud, or where, though acquired with¬ 
out fraud, it is against equity that it should be 
retained by him who holds it/ ” 

FEDERAL TORT CLAIMS ACT 


Section 410 (a) of this Act provides: 

“ Subject to the provisions of this title, the United 
States district court for the district wherein the 
plaintiff is resident or wherein the act or omis¬ 
sion complained of occurred, . . . sitting with¬ 
out a jury, shall have exclusive jurisdiction to hear, 
determine, and render judgment on any claim against 
the United States, for money only, accruing on and 
after January 1,1945, on account of damage to or loss 
of property . . . caused by the negligent or wrong¬ 
ful act or omission of any employee of the Govern¬ 
ment while acting within the scope of his office or 
employment, under circumstances where the United 
States, if a private person, would be liable ... in the 
same manner, and to the same extent as a private 
individual under like circumstances/’ . . . (Italics 
ours) 


It will be noted that, among the exceptions, is 
421 (e), reading as follows: 


Section / ' 


“Any claim arising out of an act or an omission of 
any employee of the Government in administering the 
provisions of Trading with the Enemy Act, as 
amended. ” 


It is significant that no exception whatever is made of the 
Settlement of War Claims Act of 1928. The fact that 1 
Congress mentioned the Trading with the Enemy Act as 
an exception and did not mention the Settlement of War 
Claims Act as an exception is conclusive under the well- 
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known rule of statutory construction expressio vmus est 
exclusio alterius, that it did not intend the administration 
of the Settlement of the War Claims Act to be an excep¬ 
tion. 

The simple fact is that the trust fund set up by the 
Congress for the benefit of the award holders has been 
dissipated through the deliberate action of the United 
States of America in releasing Germany from the pay¬ 
ment which it had agreed to make for the benefit of the 
award holders. The United States of America returned 
in 1928 to former German enemies 80 per cent of the 
seized property of which the United States was possessed, 
which was far more than adequate to pay every award 
holder in full. When it returned this 80 per cent to former 
enemies, the United States of America, as such, made a 
new bargain with Germany, whereby Germany deposited 
$500,000,000 in gold bonds to guarantee the adequacy of 
the trust fund for the protection of these award holders. 

The aw'ard holders now find thmselves in the position 
where German assets more than sufficient to have paid 
them in full have been returned to former German enemies 
and where the security which was substituted in its place 
has been permitted to become worthless through the neglect 
and omission of the United States of America. By the 
grace of good fortune, in a very odd sense, the United 
States for this dereliction is relieved of going into its own 
treasury to make good at the expense of its taxpayers, the 
huge loss suffered by these award holders through its omis¬ 
sion and neglect. A new war has put the United States 
in possession of enemy assets more than sufficient to pay, 
not only these award holders, but all of the defaulted 
German bonds. 
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CONCLUSION 

We submit, therefore, that the acts and omission of the 
appellee, the United States, hereinbefore recounted, bring 
it within the purview of the Federal Tort Claims Act; 
and, for the reasons stated, the appellee, the United States, 
is liable under the pleadings (1) for breach of trust, as 
trustee (2) for acts and omissions within the purview of 
the Federal Torts Claims Act; and, in justice and in 
equity, the wrong which it has perpetrated upon the award 
holders should be rectified. 

Respectfully submitted, 

Bernard J. Gallagher 
M. Walton Hendry, 

Attorneys for Appellant, 
Katharine M. Drier 
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1 Filed Feb 28 1947 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 
KATHARINE M. DRIER, 
Wardman Park Hotel, 
Washington, D. C. 

Plaintiff, 

v. 

JOHN W. SNYDER, 

Secretary of the Treasury 
Treasury Department 
Washington, D. C. 
and 

THE UNITED STATES OF AMERICA 

Defendants. 
Civil Action No. 894-47 


Complaint to Enforce Payment of Funds by the / 
Secretary of the Treasury / 

and 

Complaint for Damages to or Loss of Property Under S 
the Federal Tort Claims Act f 

1. The plaintiff is a citizen of the United States and 
resides in the District of Columbia at Wardman Park 
Hotel, 2660 Woodley Road, N. W v and brings this action 
in her own right for herself and for other persons, firms 
and corporations similarly situated under the Settlement 
of War Claims Act of 1928, who may join in this action 
and contribute to the expense thereof. 
r~ 2. The defendant, John W. Snyder, is sued in his official | 
/ ca pacity as Secretary of the Treasury of the United Stat es. 1 

3. Th e United States is sued pursuant to the provisio ns 
of the Act known as the Federal Tort Claims Act, bein g 
ti tle 4 of the Legislative Reorganization Act of 194 6, ap¬ 
proved August 2, 1946, at Public Law 601 (S. 2177). 
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4. The acts complained of occurred within the jurisdic¬ 
tion of this court and the monies in controversy are now 
in the possession of the defendants within the jurisdiction 
of this court. 

5. Plaintiff is the holder of an award of the Mixed 
Claims Commission, United States and Germany, entered 
April 5, 1929, Docket No. 11485, in amount of $250,000 
with interest thereon from May 10,1918. As of January 1, 
1933, there was due and owing to plaintiff on account 
of the principal of said award the sum of, to wit, $97,903.38, 
and as of June 30, 1933, there was unpaid interest on said 

award in the sum of, to wit, $53,316.85; making a 
2 total unpaid on said award as of the dates mentioned 
of $151,220.23, together with further accruals of 
interest since the dates named. 

6. The defendant, United States of America, for and 
on behalf of this plaintiff, and all persons similarly sit¬ 
uated, entered into an agreement with the government of 
Germany, by which the latter was to pay in full all awards 
as the same were determined by the Mixed Claims Com¬ 
mission, United States and Germany. 

7. By the said a greement between the defendant, 
United States of America, and Germany, known as the 
Debt Funding Agreement, ap proved June 5. 1930 . the 
government of Germany agreed that all awards would be 
p aid in full and to secure the payment thereof deposit ed 
with the Secretary o f the Treasury gold bonds of the Ger- 
m an government of a face value in excess ot $hOO,UUU,UU U 
and agreed to discharge said bonds in stipulated semi- 
annual payments until such amount had been received 
by defendants as would pay in full all awards of they 
Mixed Claims Commission. 

8. In or about the year 1931. the defendant. United 
States of Ameri ca, r elieved the German government of i ts 
a greement to make payments then due on said bonds, with ¬ 
out. the knowledge T consent or approval of this plaintiff 
or other holders of awards of the Mixed Claims Commis- 
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sion. United States and Germany, and no payments thereo n 
have since been made by Germany. 

9. After the enactment of the Settlement of War Claims 
Act of 1928 and the execution of the Debt Funding Agree¬ 
ment, hereinbefore referred to, the Secretary of the Treas¬ 
ury in carrying out the provisions of the Settlement of War 
Claims Act, applied certain monies and properties then in 
the possession of the Alien Property Cutsodian of the 
United States and intended for the benefit of this plaintiff: 
and other persons similarly situated, to other payments 
under the Settlement of War Claims Act, among them, to 
German nationals. Upon making use of said funds in this 
manner, the Secretary of the Treasury issued to the Alien 
Property Custodian his certificate of indebtedness in the 
sum of, to wit, $56,000,000, copy of which is hereto annexed 
and made a part hereof. 

3 10. On or about the 27th day of June, 1934, the 

Congress of the United States, by joint resolution, 
known as the Harrison Resolution, superceded and sus¬ 
pended the authority of the Secretary of the Treasury to 
make payments to German nationals under the Settlement 
of War Claims Act. 

11. Since the enactment of said resolution, there has 
remained in the custody and possession of the Secretary 
of the Treasury sums in cash and securities in excess of 
$10,000,000 and the same are still in the custody and pos¬ 
session of the Secretary of the Treasury, in special ac¬ 
counts including the German Special Deposit Account. 

12. As a result of the state of war declared betwee n 
t he United States and Germany in December, 1941, thir e 
h as come into the possession and ownership of the United 
S tates large amounts of gold, currency, securities an d 
o ther properties in excess of $500,000,000, a substantia l 
p art of which is still in the possession of the defendants . 

13. The defendant, United States of America, has made 
no effort to apply any of said monies or properties now 
in its possession to the payment of the bonds of the Ger- 


i 
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man government referred to in paragraph 6 hereof, which 
have been in default since 1931, or to apply any of the 
said monies or properties to the payment of its certificate 
of indebtedness referred to in paragraph 9 hereof. 

14. No individual, firm, corporation or national of the 
United States or of any other country has or claims to 
have any right to any part of the monies and properties 
referred to hereinabove and now in the custody and pos¬ 
session of the defendants other than the plaintiff and other 
persons similarly situated. 

15. Upon the United States becoming vested with the 
properties formerly belonging to the German government 
and German nationals, there being no other persons en¬ 
titled thereto, or claims thereon, and further, the defend¬ 
ant United States of America, having assumed the posi¬ 
tion of trust for the benefit of this plaintiff and others 
similarly situated, being thereby excluded to assert any 
claim' to the said property in its own behalf until the dis¬ 
charge of said trust, these properties and monies formerly 
owned by the German government and its nationals became 
impressed with a trust in favor of this plaintiff and 

other persons similarly situated. 

4 16. By virtue of the terms of the Settlement of 

War Claims Act the defendant, United States of 
America, had and claims to have no interest except as 
trustee in the German Special Deposit Account as now 
constituted or in the aforesaid bonds or in the proceeds 
thereof, the same having been delivered to the Secretary 
of the Treasury for the sole and exclusive benefit of the 
holders of awards of the Mixed Claims Commission. 

17. Following the declaration of war with Germany it 
became the duty of the United States to apply to the pay¬ 
ment of the German bonds aforesaid, and in satisfaction 
of the certificate of indebtedness referred to in paragraph 
9 hereof, monies and properties of the German govern¬ 
ment and German nationals in its possession in sufficient 
amounts to pay the balance due on the awards of plain- 
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tiff and others similarly situated; and since these monies 
and properties were impressed with a trust in favor of the 
plaintiff and others similarly situated the failure of de - 
fen dants to so apply them made defendant guilty of a 
w rongful act or omission of duty within thp of tbp 

Federal Tort Claim s Act. 

"18. As a~resuit of this omission of duty on part of the 
de fendant, the United States of America, the plaintiff and 
ot Sers similarly situated have been injured in their p rop¬ 
e rty rights and have suffered a loss wdthin the meaning 
of the Tort Claims Act equal to the unpaid balance due 
t hem on awards of the Mixed Claims Commission. 

19. Awards were made to persons, firms, or corpora¬ 
tions, other than plaintiff herein, by the Mixed Claims Com¬ 
mission, United States and Germany, and petitioner al¬ 
leges upon information and belief that there is now due 
and payable to plaintiff and persons similarly situated 
upon the said awards amounts in excess of $110,000,000. 

20. Demand was made by plaintiff upon the defend¬ 
ant, John W. Snyder, on February 6,1947, for payment of 
the balance due plaintiff upon her award aforesaid, and 
demand was also made upon defendant, John W. Snyder, 
that he pay to the Alien Property Custodian, or his suc¬ 
cessor in interest, the sum due under his temporary 5% 
participating certificate referred to in paragraph 9 of 
this complaint, and the said payment to be made out of 
funds and properties of Germany and German nationals 
in his control or possession, but the defendant, John W. 

Snyder, has refused to honor plaintiff’s demand. 

5 21. Upon information and belief the plaintiff 

alleges that all monies in the German Special Deposit 
Account, and the German bonds aforesaid, were, by virtue 
of the treaty and agreement between the United States 
and Germany received in express trust for the benefit of 
plaintiff and others similarly situated. 

22. There being the funds now in the possession of the 
defendants, or under their control, to pay the unpaid 
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awards of plaintiff and others similarly situated it is the 
ministerial duty of the defendant, John W. Snyder, to 
make such payment. 

Wherefore, the plaintiff prays: 

1. That the defendant be required to appear and answer 
the allegation of this complaint. 

2. That judgment be entered against the defendant, the 
United States of America, in favor of the plaintiff in the 
sum of $151,220.23, with interest as provided in the award 
of the Mixed Claims Commission, and that judgments be 
entered against the defendant, the United States of Amer¬ 
ica, in favor of others similarly situated, in such amounts 
as are respectively due them under awards of the Mixed 
Claims Commission, United States and Germany, under 
the Settlement of War Claims Act, as such amounts 
appear on the records of defendant, John W. Snyder, 
Secretary of the Treasury. 

3. That the court enter an order and judgment direct¬ 
ing the defendant, John W. Snyder, in the discharge of his 
ministerial duties, to pay plaintiff and others similarly 
situated the amounts due them under the awards of the 
Mixed Claims Commission aforesaid out of the monies and 
properties of Germany and German nationals in his pos¬ 
session or under his control. 

4. And for such other relief as the court may deem 
proper. 

Bernard J. Gallagher 
M. Walton Hendry 
Attorneys for Plaintiff 
Union Trust Building 
740-15th Street, N. W. 
Washington 5, D. C. 
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COUNTERSTATEMENT 07 THE CASE 

No counterstatement of the case is presented herewith. 
Insofar as considered necessary to a discussion of the ques¬ 
tions involved, certain of the pleadings are restated in part 
at the outset of the argument. 

STATUTES, TREATIES, REGULATIONS OR RULES INVOLVED 

The following relevant sections of statutes, not included 
in the briefs of appellants, are deemed necessary to a con¬ 
sideration of the appeal. 


(1) 
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FEDERAL TORT CLAIMS ACT 

(Supplementary to Sec. 410(a), Intervenors’ Br. 22) 

Sec. 420 (Title 28 U. S. C. A., Sec. 942). Every 
claim against the United States cognizable under 
this title shall be forever barred, unless within one 
year after such claim accrued or within one year after 
the date of enactment of this Act, whichever is later, 
it is presented in writing to the Federal agency out 
of whose activities it arises, if such claim is for 
a sum not exceeding $1,000; or unless within one 
! year after such claim accrued or within one year 
after the date of enactment of this act, whichever 
is later, an action is begun pursuant to part 3 of this 
title. In the event that a claim for a sum not exceeding 
$1,000 is presented to a Federal agency as aforesaid, 
the time to institute a suit pursuant to part 3 of this 
title shall be extended for a period of six months from 
the date of mailing of notice to the claimant by such 
Federal agency as to the final disposition of the claim 
or from the date of withdrawal of the claim from 
such Federal agency pursuant to section 410 of this 
title, if it would otherwise expire before the end of 
such period. 

Sec. 421 (Title 28 U. S. C. A., Sec. 943). The pro¬ 
visions of this title shall not apply to—(a) Any 
claim based upon an act or omission of an em¬ 
ployee of the Government, exercising due care, in 
the execution of a statute or regulation, whether or not 
such statute or regulation be valid, or based upon 
the exercise or performance or the failure to exercise 
or perform a discretionary function or duty on the 
part of a Federal agency or an employee of the Govern¬ 
ment, whether or not the discretion involved be abused. 

(b) Any claim arising out of the loss, miscarriage, or 
negligent transmission of letters or postal matter. 

(c) Any claim arising in respect of the assessment 
or collection of any tax or customs duty, or the deten¬ 
tion of any goods or merchandise by any officer of cus¬ 
toms or excise or any other law-enforcement officer. 

(d) Any claim for which a remedy is provided by 
the Act of March 9, 1920 (U.S.C., title 46, secs. 74JL- 
752, inclusive), or the Act of March 3, 1925 (U.S.C., 
title 46, secs. 781-790, inclusive), relating to claims or 
suits in admiralty against the United States. 
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(e) Any claim arising out of an act or omission of 
any employee of the Government in administering the 
provisions of the Trading with the Enemy Act, as 
amended. 

(f) Any claim for damages caused by the imposi¬ 
tion or establishment of a quarantine by the United 
States. 

(g) Any claim arising from injury to vessels, or to 
the cargo, crew, or passengers of vessels, while passing 
through the locks of the Panama Canal or while in 
Canal Zone waters. 

(h) Any claim arising out of assault, battery, false 
imprisonment, false arrest, malicious prosecution, 
abuse of process, libel, slander, misrepresentation, 
deceit, or interference with contract rights. 

(i) Any claim for damages caused by the fiscal 
operations of the Treasury or by the regulation of 
the monetary system. 

(j) Any claim arising out of the combatant activi¬ 
ties of the military or naval forces, or the Coast Guard, 
during time of war. 

(k) Any claim arising in a foreign country. 

(l) Any claim arising from the activities of the 
Tennessee Valley Authority. 

SUMMARY OF ARGUMENT 

1. Appellants seek to recover herein upon (1) the alleged 
existence of a trust relationship in which the United States 
Government was the trustee and they were the beneficiaries, 
and (2) the subsequent breach of that trust on the part of 
the United States. To establish such fiduciary relationship, 
appellants rely upon the Settlement of War Claims Act 
of 1928. Nothing expressed or implied in that Act creates 
such a trust relationship and the language of the Act specifi¬ 
cally denies the assumption of any liability by the United 
States for the payment of the awards of the Mixed Claims 
Commission. 

2. The actions of the United States upon which appellants 
seek to recover were those of a sovereign nation in conduct¬ 
ing its relations with another country. In such dealings, 
the United States does not act as a trustee for specific 
nationals, and it is not answerable to those nationals for 
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actions which it may take or fail to take in the course of 
such relations or negotiations. 

3. There was no trust relationship between the United 
States and these claimants, and specifically there was no 
duty imposed upon the United States to apply properties 
of the German Government and its nationals coming into 
possession of the United States, not constituting payments 
of sums upon the German bonds involved herein, to the 
liquidation of appellants’ claims. Appellants have no 
right to insist upon the application of such properties, 
wholly unrelated to their awards, to payment of their 
claims. 

4. In asserting the creation of a trust and breach thereof, 
appellants have not pleaded facts entitling them to relief 
under the Federal Tort Claims Act. The facts set forth 
would, in proper cases, entitle appellants to relief in law 
in contract or in equity for an accounting but there is no 
remedy in tort. Their action is not one sounding in tort. 

5. The alleged claims of appellants accrued prior to 
January 1, 1945, and therefore are not cognizable under 
the Federal Tort Claims Act. 

6. Under Sec. 421 (a) of the Federal Tort Claims Act 
there are excepted from the operation of the Act those 
claims which are based upon the act or omission of a Govern¬ 
ment employee, exercising due care, in the execution of a 
statute. The effect of the pleadings is that appellants 
have founded their alleged rights upon the terms of the 
Settlement of "War Claims Act of 1928 and have alleged 
injury growing out of its execution by Governmental repre¬ 
sentatives. No allegation has been made of failure on the 
part of Government employees to exercise due care in such 
actions. They are barred from the remedy they ask by 
Sec. 421 (a) of the Act 

7. Sec. 421 (e) of the Federal Tort Claims Act excepts 
from the Act those claims arising out of an act or omission 
of any Government employee in administering the terms of 
the Trading with the Enemy Act, as amended. The Settle¬ 
ment of War Claims Act of 1928 amends the Trading with 
the Enemy Act. For that reason, since appellants base 
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their right to relief on the 1928 Act, they are permitted 
no recovery under the Federal Tort Act. 

8. There has been a misjoinder of parties defendant. 
John W. Snyder, Secretary of the Treasury, is not a proper 
party to this action. Each of these suits has been brought 
under the Federal Tort Claims Act for the purpose of re¬ 
covering a money judgment against the United States, 
based upon an allegedly wrongful act or an omission of 
duty. Clearly, in such an action, the United States is the 
only proper defendant. 

9. Insofar as Katharine Drier attempted to institute a 
class suit, she proceeded improperly since provisions of 
the Federal Tort Claims Act do not contemplate such pro¬ 
cedure. 

ARGUMENT 

The vulnerability of appellants’ contentions becomes 
apparent upon examination of the pleadings in the trial 
court, and the briefs filed herein by the appealing parties. 

This action was instituted originally on February 28, 
1947, by Katharine M. Drier who named as defendants John 
W. Snyder, Secretary of the Treasury, and the United 
States of America (Katharine M. Drier App. 2A-7A). On 
September 24,1947, both the Standard Commercial Tobacco 
Co., Inc. and the Standard Commercial Steamship Corp. 
filed their complaints in intervention (Intervenors’ App. 
2A-16A). The language of the three complaints was identi¬ 
cal in all material respects. 

The defendants filed a motion to dismiss as to each of 
the parties, alleging that the complaint fails to state a cause 
of action upon which relief may be granted, that there is a 
misjoinder of parties defendant and that the complaint 
shows on its face that the action is barred by limitations. 

Each complaint is styled as one (a) to enforce payment 
of funds by the Secretary of the Treasury and (b) for 
damages to or loss of property under the Federal Tort 
Claims Act. Each complaint expressly states that the 
United States is sued under the Federal Tort Claims Act. 

After setting forth the issuance of awards for specified 
amounts by the Mixed Claims Commission, United States 
and Germany; the agreement between the United States 
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and Germany relative to payment by Germany of awards 
of the Commission; and the Debt Funding Agreement of 
June 5, 1930, by which Germany deposited with the Secre¬ 
tary of the Treasury gold bonds to pay such awards, com¬ 
plainants make the following allegation: 

8. In or about the year 1931, the defendant, United 
States of America, relieved the German government 
of its agreement to make payments then due on said 
bonds, without the knowledge, consent or approval of 
this plaintiff or other holders of awards of the Mixed 
Claims Commission, United States and Germany, and 
no payments thereon have since been made by Ger¬ 
many. (Emphasis supplied.) 

Parenthetically, it may be stated that appellants hinge 
their entire action on this allegation, which raises by impli¬ 
cation the remarkable thesis that the United States in its 
dealings with a foreign nation should have secured the con¬ 
sent and approval of its citizens. 

Further, each complaint sets forth (1) that the Secre¬ 
tary of the Treasury applied certain monies and properties 
then in the possession of the Alien Property Custodian, 
allegedly intended for the benefit of complainants to other 
payments and issued his certificate of indebtedness to the 
Alien Property Custodian for such sum; (2) that in 1934 
Congress by the Harrison Resolution suspended the au¬ 
thority of the Secretary of the Treasury to make payment 
to German nationals under the Settlement of War Claims 
Act; (3) that since the resolution the Secretary of the 
Treasury has in special accounts, including the German 
Special Deposit Accounts, cash and securities in excess of 
$10,000,000; and (4) that as the result of the state of war 
declared between the United States and Germany in Decem¬ 
ber, 1941, the United States has come into possession of 
properties valued in excess of $500,000,000, most of which 
it still holds. 

The complaints allege that the United States has made 
no effort to apply these properties to the German bonds, 
and that no individual, firm, corporation or national of the 
United States or of any other country has or claims any 
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right to this money, other than these parties and others 
similarly situated. 

Thereupon, appellants allege that, when the United 
States became vested with the properties of the German 
government and its nationals, it was in the position of a 
trustee holding property impressed with a trust. 

The complaints further state that the United States 
owed a duty to apply these properties to payment of the 
German bonds and that failure to do so was a wrongful 
omission of duty for which the United States is liable under 
the Tort Claims Act. 

Thus, primarily, appellants seek to found their action 
upon the alleged act in 1931 of the United States in reliev¬ 
ing the German government of its agreement to make pay¬ 
ments on the bonds. In the words of appellant Katharine 
Drier (Drier Br. 6), the United States “ ‘sold these award 
holders down the river’ in its bounty to the former enemy 
alien and which, by that very means, was again put in the 
position to become an enemy.” 

Appellants argue that the United States owed a positive 
duty to see that the bonds were paid by the German gov¬ 
ernment, both principal and interest. Interestingly 
enough, they do not state in what manner the United States 
should proceed to enforce such payment. 1 In effect they 
require that the United States stand liable for insuring pay¬ 
ment of the bonds to the award holders. In considering the 
nature of this demand, it should be borne in mind that the 
bonds were payable to the United States and not the award 
holders. 

The utter bankruptcy of appellants’ argument is explicit 
both in the provisions of the “Settlement of War Claims 
Act of 1928” (45 Stat. 254, ch. 167, Public No. 122, March 
10, 1928) and the thoroughly established legal relationship 
between a sovereign government and its nationals in a situ¬ 
ation such as here. 


1 The bonds themselves provided that their security should be 
“the full faith and credit of Germany.” See Senate Document 
No. 95, 71st Congress, 2d Session, letter, dated March 3, 1930, from 
the Secretary of the Treasury to the President. 
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The Settlement of War Claims Act of 1928 Does Not Establish 
the Rights Urged by Appellants 

It is upon this Act which appellants rely to establish the 
trust relationship. 

Section 2 of the Act provides for the certification, from 
time to time, by the Secretary of State to the Secretary of 
the Treasury of the awards of the Mixed Claims Commis¬ 
sion, United States and Germany, then lists requirements 
to be followed in making payments and thereupon states: 

(h) Nothing in this section shall be construed as the 
1 assumption of a liability by the United States for the 
payment of the awards of the Mixed Claims Commis¬ 
sion, nor shall any payment under this section be con¬ 
strued as the satisfaction, in whole or in part, of any 
of such awards, or as extinguishing or diminishing the 
liability of Germany for the satisfaction in full of such 
awards, but shall be considered only as an advance by 
the United States until all the payments from Germany 
in satisfaction of the awards have been received. Upon 
any payment under this section of an amount in respect 
of an award, the rights in respect of the award and of 
the claim in respect of which the award was made shall 
be held to have been assigned pro tanto to the United 
States, to be enforced by and on behalf of the United 
States against Germany, in the same manner and to 
the same extent as such rights would be enforced on 
behalf of the American national. (45 Stat. 255) 

The language is so clear as to leave no doubt of the hope¬ 
lessness of appellants’ position. In the first place it is 
pointed out that the United States assumes no liability for 
the payment of the awards. But, also of importance is the 
further statement that no payment shall be construed as 
the satisfaction of any award, or as affecting the liability of 
Germany but shall be merely an advance and shall constitute 
a pro tanto assignment to the United States. 

The issue is clearly joined. Appellants urge that as 
trustee the United States owed the duty to insure that 
Germany paid the bonds, and they cite this Act as the 
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foundation stone of their argument. They are met face 
to face with language of the enactment spelling out a denial 
of the assumption of such liability. 

Also in the same Act, in referring to the investment by 
the Alien Property Custodian in participating certificates 
issued by the Secretary of the Treasury, there is the 
following: 

(1) The United States shall assume no liability, 
directly or indirectly, for the payment of any such 
certificates, or of the interest thereon, except out of 
funds in such special deposit account available there¬ 
for, and all such certificates shall so state on their 
face; * * \ (45 Stat. 269) 

II 

A Sovereign Government Does Not Act as Trustee for Its 
Nationals in Its Relations With Other Nations 

Equally compelling is the doctrine that a sovereign does 
not stand in a fiduciary capacity toward its citizens in the 
course of its dealings with another nation. The position 
urged by appellants is contrary to law when they say, as in 
the brief of Katharine Drier (p. 15): 

The simple fact is that the trust fund set up by Con¬ 
gress for the benefit of the award holders has been 
dissipated through the deliberate action of the United 
States in releasing Germany from the payment which it 
has agreed to make for the award holders. 

and in the brief of the intervenors (p. 16): 

Appellants contend that by enactment of the Settle¬ 
ment of War Claims Act of 1928 (45 Stat. 254) the 
United States imposed upon itself the duty of collect¬ 
ing and paying over to the awardholders, including 
appellants, the proceeds of the bonds deposited with 
it by Germany. 

In United States ex rel. Angarica v. Bayard, 127 U. S. 
251, 259 (1887), Angarica sought mandamus to the Secre¬ 
tary of State to pay interest or income on an investment. 
The controversy arose out of an agreement between the 
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United States and Spain for the settlement of certain claims 
of citizens of the United States. A mixed claims commission 
was created and an award was made to Angarica. The 
award was then paid except for a small sum retained until 
Spain should provide for expenses of the commission. The 
suit arose out of the demand by Angarica for interest on 
his proportion of the sum withheld. 

In defending, the United States made the following state¬ 
ment: 

And this respondent, further answering, saith, with 
all deference and respect, that, as the representative 
of the President of the United States in carrying out 
a treaty, he cannot hold the relation of trustee toward 
any citizen, saving in the larger sense that every 
public functionary is clothed with a trust, and that he 
cannot be controlled or directed in the performance of 
any such duty at the suit of any citizen.’’ 

The Supreme Court sustained the contention of the Gov¬ 
ernment. 

The reasoning behind the rule is well set forth by Bor- 
chard in “Diplomatic Protection of Citizens Abroad” (1st 
Ed., 1915) at pp. 357, 358, as follows: 

By espousing a claim of its national for injuries in¬ 
flicted by a foreign state, the claimant government, 
acting in its sovereign capacity, makes the claim its 
own and therefore acts neither as agent nor trustee 
for the claimant. 


• ••!••• 

That a diplomatic claim is purely a matter between 
! state and state is evidenced by the fact that the gov¬ 
ernment may deal with it independently of the will of 
i the claimant. The government’s control over the 
claim, as will be more fully observed hereafter, is 
absolute, and in the United States this control is vested 
i in the Executive free from interference by the courts 
or by the citizen who beneficially owns the claim. 

As will be seen more fully hereafter, the govern¬ 
ment may dispose of the claim in any manner it deems 
expedient, without consulting the claimant’s wishes. 
The individual, however, cannot, on principle, by his 
waiver of the right to demand indemnity, estop his 
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government from prosecuting a claim for the offense 
to the state in the person of its citizen. 

The entire proposition has been well set forth in its es¬ 
sential terms in 42 Harv. L. R. 931, 932 (1929) in terms of 
the parties concerned: 

But under the prevailing theory, international law 
is concerned with the rights and duties of states alone. 
It can ordinarily confer no rights on individuals, al¬ 
though it may impose a duty on a state to grant certain 
rights and privileges to individuals by its municipal 
law. Therefore, if state A injures X, a national of 
state B, A’s municipal law may render it liable to X, 
but international law will consider only its responsi¬ 
bility to state B. If the act is one which involves in¬ 
ternational responsibility, state B is regarded as having 
suffered an injury through the injury to its national. 
Although an international tribunal which is given au¬ 
thority to hear the claim may permit X to be rep¬ 
resented by counsel, and may measure the amount of 
reparation by the extent of X’s injury, the real issue 
is always the responsibility of state A to state B. 
Thus, state B has full discretion to determine whether 
or not it tvill press any claim against state A. And 
after it has determined to espouse X’s claim, the claim 
becomes its own, subject to its unhampered control. 
Moreover, if an award is paid to state B, B is under no 
obligation either to state A or to X, its national, to pay 
the amount thus received to X. (Emphasis supplied.) 

The reason behind the rule is simple and logical. In its 
conduct of foreign relations, the sovereign must have a 
free hand, unfettered by such considerations as are im¬ 
plicit in appellants’ arguments. It is breathtaking to con¬ 
template the possibility that a government might be held 
liable in tort by reason of its actions in the conduct of its 
international relations. The questions involved are political 
in nature. As such, decisions made in resolving them must 
not be open to attack in the courts. Thus, in Oetjen v. 
Central Leather Co., 246 U. S. 297, 302 (1917), the Court 
said: 


The conduct of the foreign relations of our Govern¬ 
ment is committed by the Constitution to the Executive 
and Legislative— 44 the political”—Departments of the 
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Government, and the propriety of what may be done in 
the exercise of this political power is not subject to 
judicial inquiry or decision. United States v. Palmer, 
3 Wheat. 610; Foster v. Neilson, 2 Pet. 253, 307, 309; 
Garcia v. Lee, 12 Pet. 511, 517, 520; Williams v. Suffolk 
Ins. Co., 13 Pet. 415, 420; In re Cooper, 143 U. S. 472, 
499. It has been specifically decided that “Who is the 
sovereign, de jure or de facto, of a territory is not a 
judicial, but is a political question, the determination 
of which by the legislative and executive departments 
of any government conclusively binds the judges, as 
well as all other officers, citizens and subjects of that 
government. This principle has always been upheld 
by this court, and has been affirmed under a great 
variety of circumstances.’’ Jones v. United States, 
137 U. S. 202, 212. 

Z. & F. Assets Corp. v. Hull, Secretary of State, et al., 
311 U. S. 470, 486, 487, 492, 493 (1940), arose out of awards 
made by the same Mixed Claims Commission involved in 
the instant controversy. There, the holder of an award 
certified by the Secretary of State under the Settlement of 
War Claims Act of 1928 sued to restrain the Secretary of 
the Treasury from paying later awards to other claimants, 
alleging that because the German Commissioner had with¬ 
drawn, and for other reasons relative to the power and 
procedure of the Commission, the later awards were null 
and void, and that if allowed to participate in the fund they 
would so deplete it that the awards of the plaintiffs could 
not be satisfied. In holding that the petitioners could sue 
to protect such interests as they might have under the Act, 
the Court stated expressly that the petitioners could not 
escape the terms of the Act nor succeed in a challenge of 
payments for which the Act is found to provide. The 
majority opinion, written by Mr. Chief Justice Hughes, 
stated: 

The Mixed Claims Commission had been created by 
an executive agreement. The claims to be considered 
by the Commission were only those sponsored and 
presented by the United States against Germany. They 
were presented as claims of the United States, the 
national claimants themselves having no standing save 
as they were represented by the United States. See 
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Frelinghuysen v. Key, 110 U. S. 63, 75, 76; Boynton v. 
Blaine, 139 U. S. 306, 323, 325; Williams v. Heard, 140 
U. S. 529, 537, 538. 

In a concurring opinion by Mr. Justice Black, in which 
Mr. Justice Douglas joined, there appeared the following 
statement: 

The exact challenge made by petitioners against the 
awards of the Commission is the subject of a dip¬ 
lomatic controversy between the United States and 
Germany. Germany’s contention is the same as peti¬ 
tioners’. And the Secretary of State, in charge of our 
foreign affairs, has declined to accede to Germany’s 
contention that the particular awards here in contro¬ 
versy were improper and should not be certified or paid. 
The immediate subject matter of petitioners’ complaint, 
upon which rests the power of the Court to act, if it 
has any power, has therefore been repudiated by the 
political branch of our government. A contrary con¬ 
clusion by the courts would bring about a square clash 
between the executive and judicial branches of govern¬ 
ment. And far more than this. Whoever is entrusted 
finally to determine what government must or must 
not do in a dispute between nations is the ultimate 
arbiter of momentous questions of public policies af¬ 
fecting this nation’s relations with the other countries 
of the world. 

The controversy here bears all the earmarks of that 
type of controversies which our Constitution has con¬ 
fided exclusively to the executive or political depart¬ 
ments of government, and concerning which this Court 
has many times repeated 4 ‘that the action of the politi¬ 
cal branches of the government in a matter that belongs 
to them, is conclusive.” Since this clearly appeared 
from the face of the pleadings at the very outset, the 
District Court properly stayed its hand and renounced 
power to proceed. 

Appellants have cited certain decisions (Intervenors’ Br. 
14) which they urge in support of the position taken by 
them in filing their complaints below. None of such cases 
is helpful to them. 

Thus, United States v. Taylor , 104 U. S. 216, (1881) and 
United States v. Cooper, 120 U.. S. 124, (1886), both dealt 
with a statute (Act of Congress of Aug. 5, 1861, c. 45 (12 
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Stat. 282)) which provided that the surplus of the proceeds 
of the sale of real estate sold for a direct tax due to the 
United States should, after satisfying the tax, costs, chargee, 
and commissions, be deposited in the Treasury, to be there 
held for the use of the owner of the property. In each 
case, the court held that the owner of the land was entitled 
to receive such surplus from the Government. But those 
holdings are a far cry from the instant case, and have no 
application even by analogy. Those cases dealt with specific 
sums held by the Government from the sale of tracts of 
land owned by the persons making the claim. They cer¬ 
tainly do not tend in any way to support the proposition 
that, where bonds are issued to the United States, this 
Government must insure payment of the bonds and also 
devote wholly unrelated properties to the payment of 
awards of private claimants. (The Taylor case supports a 
proposition made later in this brief (Point 5) when it 
states, at page 222, that the Statute of Limitations will begin 
to run against a cestui que trust, after a trustee unequivo¬ 
cally repudiates the trust, and claims to hold the estate as 
his own, and such repudiation and claim are brought to the 
knowledge of the cestui que trust, in such manner that he 
is called upon to assert his rights.) 

United States v. Wardwell, 172 U. S. 48, (1898) treated 
with a statute (Act of May 2, 1866, c. 70, 14 Stat 41, R. S. 
306, 307, 308), which provided that the payee of a check 
which had been deposited and covered into the Treasury 
should, on presenting the same to the Treasury, be entitled 
to have it paid by the settlement of an account and the issu¬ 
ing of a warrant in his favor. The court held that there 
was no cause for a suit under that statute until after refusal 
of an application for a warrant, and that then for the first 
time a claim for breach of the contract accrued, and the 
statute of limitations began to run. Obviously, that has no 
application here. 

Burnell v. United States, 44 Ct. Claims 535 (1909), dealt 
with a statute in which Congress directed that a fund be 
placed in the Treasury for the payment of specific obliga¬ 
tions (Act of June 11, 1878, 20 Stat. L. 102; Act of June 
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10,1879, 21 Stat. L. 9). The court held that if the Treasury 
made payment out of such a trust fund through a mistake 
in law to a party not legally entitled to receive the same, 
the Government continues responsible to the rightful owner. 
In our case, no statute created a trust fund and no sums 
vrere paid out by mistake. 

Nor are cases cited in the Katharine Drier brief (p. 10) 
applicable here. Blagge v. Batch, 162 U. S. 439 (1895), 
dealt with the spoliation claims arising from the deprada- 
tions of French cruisers upon our commerce prior to July 
31, 1801. Ultimately, by the Act of March 3, 1891 (26 
Stat. 862, 897, 908, c. 540), Congress made appropriations 
to pay enumerated claims. Blagge v. Batch turned on the 
question whether, in cases where the original sufferers were 
adjudicated bankrupt, the awards should be paid to the 
next of kin or the assignees in bankruptcy. The court 
held payment should go to the next of kin. No discussion 
is necessary to point out the lack of application of this 
case to our situation. United States v. Realty Co., 163 U. 
S. 427; Cincinnati Soap Co. v. United States, 301 U. S. 308; 
Becker Steel Co. v. Cummings, 296 U. S. 74; and Pope v. 
United States, 323 U. S. 1, are similarly not in point. 

m 

No Duty Existed for the United State Government To Apply 
Other Properties to Appellants 9 Claims 

Appellants urge that by virtue of the alleged trust rela¬ 
tionship the United States was under a duty to apply other 
properties formerly belonging to the German government 
and German nationals to the balances due on the subject 
awards. In effect, appellants say: (a) The United States 
became a trustee in our behalf, (b) That being true, any 
properties of the German government and its nationals 
which came into the United States government’s posses¬ 
sion, from whatever source, became impressed with a trust 
for our benefit. To state the argument is to refute it. 
Upon the unjustified hypothesis that a trust existed, ap¬ 
pellants superimpose a duty which finds no support in fact 
or in law. 
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On every point, appellants fail in their contention that 
the funds described in their complaint should be used for 
the liquidation of their awards. Nothing in the Settlement 
of War Claims Act of 1928 supports such a conclusion and 
no distortion of its language could produce the conclusion 
urged upon the court. Appellants point to nothing in the 
Act -which imposes the trust which they now assert nor is 
there anything in the Act, expressed or implied, which lends 
support to the position taken by them. Furthermore, the 
trust doctrine sponsored by appellants certainly cannot 
be tortured to an extent which would permit of the ap¬ 
plication of funds wholly unrelated to the German bonds 
to their payment. 

Attention is particularly invited to the fact that the 
property and funds which vested in the Alien Property 
Custodian pursuant to the Act of December 18,1941 (Public 
354, 77th Cong., 50 U.S.C.A. App. 5) vested absolutely in 
the United States. Accordingly, disposition of such prop¬ 
erty and funds of the United States is by the Constitution 
(Art. 4, Sec. 3, Cl. 2) vested in the Congress which may by 
statute authorize such disposition as it sees fit. Cf. Ash- 
wander v. TVA y 297 U. S. 288,330,331 (1936). Accordingly, 
Congress has by Public Law 322 of the Seventy-ninth Con¬ 
gress, approved March 8,1946 (50 U.S.C.A. App. 32), made 
special provision for the disposition and return of property 
seized during the Second World War under the mentioned 
1941 amendment to the Trading With the Enemy Act. This 
statute is repugnant to appellants’ contention with relation 
to the existence of a trust affecting alien property seized 
during the Second World War for purposes of discharging 
the alleged indebtedness to the appellants. 

IV 

The Facts Set Forth in the Pleadings Do Not Entitle Appellants 
to Relief Under the Federal Tort Claims Act 

Even though facts set forth in appellants’ pleadings were 
to establish the existence of a trust relationship and the sub¬ 
sequent breach thereof, both of which facts are expressly 
denied, appellants are entitled to no relief under the Federal 
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Tort Claims Act. As is stated in the memorandum of the 
trial court, that enactment has no application here, either 
in its terms or by construction. 

Just as its name points out, the Federal Tort Claims Act 
was passed to grant the consent of the United States to be 
sued in certain cases sounding in tort, where such consent 
had previously not been given. 

Thus Senate Report No. 1400, 79th Congress, 2d Session, 
on the Legislative Reorganization Act of 1946 (S. 2177) 
(which included the Tort Claims Act) incorporated the 
following quotation, also appearing in House Report No. 
1287, 79th Congress, 1st Session, on this statute: 

Under existing law, while the Government may be 
sued in contract, it is not generally subject to suit in 
tort, except as to admiralty and maritime torts. 

******* 

As a result of the statutes briefly summarized above, 
the Government is subject to suit in contract, on ad¬ 
miralty and maritime torts, and for patent infringe¬ 
ment. On the other hand, no action may be maintained 
against the Government in respect to any common-law 
tort. The existing exemption in respect to common- 
law torts appears incongruous. Its only justification 
appears to be historical. With the expansion of govern¬ 
mental activities in recent years, it becomes especially 
important to grant to private individuals the right to 
sue the Government in respect to such torts as negli¬ 
gence in the operation of vehicles. 

Appellants seek a remedy in tort where none exists. A 
clear statement of the relief to which one is entitled under 
the facts as pleaded appears in Parker State Bank v. 
Pennington, 9 F. (2d) 966, 969 (C.C.A. 8th, 1925), where the 
Court said: 

As the bank was a trustee, if the allegations of the 
complaint be true, the cestui que trust had the right 
to elect to proceed against the trustee personally for 
any breach of the trust by misappropriation of the 
fund. Oliver v. Piatt, 3 How. 333, 401, 11 L. Ed. 622; 
3 Pom. Eq. Jur. §1080 ; 2 Perry on Trusts (6th Ed.) 
§ 843 ; 39 Cyc. 533. The plaintiff had the right to sue 
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in equity for an accounting or to bring a suit at law 
in the nature of assumpsit for money had and received 
by the bank. 

See also In re lnterborough Consolidated Corporation, 
288 F. 334,347 (C.C.A. 2d, 1923); Carl Byoir and Associates, 
Inc. v. Tsune-Chi Tic, 112 F. (2d) 885, 886 (C.C.A. 2d, 1940); 
and the article by Irvin M. Gottlieb, The Federal Tort 
Claims Act—a Statutory Interpretation, 35 Georgetown 
Law Journal (Nov. 1946) 1 at page 18. 

Even accepting the facts appearing in the complaints filed 
in the lower courts, one must conclude that the parties are 
mistakenly suing under the Federal Tort Claims Act upon 
a cause of action which does not sound in tort. 

y 

The Alleged Cause of Action Accrued Prior to January 1,1945, 

and Therefore is Not Encompassed by the Federal Tort 

Claims Act 

Under the provisions of Section 410 of the Federal Tort 
Claims Act, claims may be considered only if they accrued 
on and after January 1, 1945. 2 The complaints themselves 
reflect that any purported claims of the plaintiffs below 
accrued long prior to January 1, 1945 and therefore are 
not within the purview of this Act. 

As stated earlier, the complaints were identical except 
for changes necessary to identify the parties and the sums 
of money involved as to each. In each complaint, it is 
asserted that “in or about the year 1931” the United States 
relieved the German Government of its agreement to make 
payments then due on the bonds. Subsequently, reference 

2 The date January 1,1945, which appeared in the original enact¬ 
ment of the Federal Tort Claims Statute, has been omitted from 
this provision as it now appears in Title 28, United States Code, 
section 1346 (b). The omission does not alter the fact that Janu¬ 
ary 1, 1945, was the “cut-off” date under the act. Inclusion of that 
date is no longer necessary by reason of the passage of time since 
Title 28, United States Code, section 2401 (b) provides, inter alia: 
“A tort claim against the United States shall be forever barred 
unless action is begun thereon within one year after such claim 
accrues # # 
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is made to the passage of the Harrison Resolution in 1934 
and to the fact that as the result of the outbreak of war 
between the United States and Germany in December, 1941, 
properties of the German government and its nationals 
came into the control of our government. Then, it is recited 
that “the defendant, United States of America, has made no 
effort to apply any of said monies or properties now in 
its possession to the payment of the bonds of the German 
Government * * *, which have been in default since 

1931, or to apply any of the said moneys or properties to 
its certificate of indebtedness • • • V’ The complaints 
specifically allege that a duty existed, following the declara¬ 
tion of war in 1941, to apply the properties to the payment 
of the German bonds, and that that duty has been breached. 

It is clear that any cause of action pleaded by appellants 
accrued long prior to January 1, 1945, even reading their 
complaints in the light most favorable to them. The effect 
is that their purported claims are not cognizable under the 
Act. 

The complaint of Katharine Drier states that “demand 
was made by plaintiff upon the defendant John W. Snyder, 
on February 6, 1947, for payment of the balance due plain¬ 
tiff upon her award aforesaid, and demand was also made 
upon defendant, John W. Snyder, that he pay to the Alien 
Property Custodian • • • the sum due under his tem¬ 
porary 5% participating certificate * * Intervening 
plaintiffs plead no demand on their part but allege that a 
similar demand by them would be futile. If the demand on 
February 6, 1947, is relied upon as the date of accrual of 
their claims, appellants, of course, are in error in establish¬ 
ing the proper date of such accrual. Any claim would have 
accrued upon violation of the trust by the trustee, and the 
knowledge thereof being brought home to the cestui que 
trust . It is clear, and this court knows judicially, that 
the actions of the United States in the premises were of a 
public nature which these parties knew, or without question 
should have known. The date of the notice by one of the 
appellants has nothing at all to do with accrual of the claim. 




This Claim is Barred by Sec. 421 (a) of the Federal Tort 

Claims Act 

Section 421 (a) expressly excepts from the Act those 
claims which are based upon the act or omission of a Govern¬ 
ment employee, exercising due care, in the execution of a 
statute. This exception specifically bars the claims asserted 
by appellants. Throughout their briefs, they trace their 
alleged rights from the Settlement of War Claims Act of 
1928. In the brief of intervenors, there appears the follow¬ 
ing statement (p. 15): 

By the Settlement of War Claims Act of 1928, Con¬ 
gress clearly designated the seized German assets as a 
trust fund for the benefit of these appellants and other 
award holders. 

In the brief of Katharine Drier, this statement is made 
(P- 11): 

Having reserved to itself in the Trading with the 
Enemy Act the power to dispose of enemy assets it did 
by the Settlement of the War Claims Act of 1928, 
direct that these enemy assets to the extent designated 
by the Settlement of the War Claims Act, should con¬ 
stitute a trust fund for the benefit of the award holders. 

Since appellants choose to base their purported rights 
upon terms of the 1928 act, and the manner of its execution, 
they succeed only in finding themselves excluded from the 
Tort Act by an express term of the latter statute. It is 
to be noted that in none of the complaints is there an 
allegation of failure on the part of a Government employee 
to exercise due care. 

vn 

This Claim is Barred by Sec. 421 (e) of the Federal Tort 

Claims Act 

Sec. 421 (e) of the Act provides: • 

The provisions of this title shall not apply to any 
claim arising out of an act or omission of any employee 
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of the Government in administering the provisions of 
the Trading with the Enemy Act, as amended. 

Inasmuch as appellants state that the relief which they 
seek flows out of the Settlement of War Claims Act of 
1928, the question whether that act amends the Trading 
with the Enemy Act becomes one of prime importance. 

There can be no question that the 1928 Act is so amenda¬ 
tory. From a reading of its text and of judicial opinions 
interpreting it, one must conclude that it amends the Trad¬ 
ing with the Enemy Act. No further discussion is needed 
than that which appears in the concurring opinion of Mr. 
Justice Burton in Markham v. Cabell , 326 U. S. 404, 416, 
418, where, in reviewing the history of the Trading with 
the Enemy Act, the following appeared: 

* * * The original Trading with the Enemy Act, 
when enacted, October 6, 1917 (40 Stat. 411) contained 
two kinds of provisions. * * * 

• •••••• 

# * * Later amendments emphasized this restriction 
of Sec. 9 (e) to World War I, while preserving the 
general and permanent character of Sec. 9 (a). 4 


4 The later amendments were those of * * *. 

• •••••• 

March 10, 1928 (45 Stat. 254-279). This was the 
“Settlement of War Claims Act of 1928 .’’ It dealt 
expressly with World War I. It was concerned with 
such subjects as the “Mixed Claims Commission” and 
4 4 The Tripartite Claims Commission.* ’ It amended the 
Trading with the Enemy Act in many details as to 
World War I claims and added many new provisions 
as to those claims. It added subsections to § 9. In § 9 
(e) it inserted the clause which required that notices 
of claims must have been filed or applications for claims 
must have been made before the enactment of the Settle¬ 
ment of War Claims Act of 1928; 

• •••••• 

See also Orenstein & Koppel Aktiengesellschaft v. Kop- 
pel Industrial Car & Equipment Co., 38 F. (2d) 532, 533 
(D. C. 1930). 
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United States v. Jefferson Electric Manufacturing Com¬ 
pany, 291 U. S. 386, 396 (1934), holds that, as a general 
rule, where legislation dealing with a particular subject 
consists of a system of related general provisions indica¬ 
tive of a settled policy, new enactments of a fragmentary 
nature on that subject are to be taken as intended to tit into 
the existing system and to be carried into effect conform¬ 
ably to it, except as a different purpose is plainly shown. 
Such being the rule, a review of the Act of 1928, which 
meshes so completely into the pattern of the Trading with 
the Enemy Act, leaves no doubt that it is amendatory 
thereof and that this claim is therefore excepted from the 
operation of the Federal Tort Claims Act. 

VIII 

The Defendant, John W. Snyder, Secretary of the Treasury, is 
Not a Proper Party to This Action 

The only real party in interest in this action is the United 
States. These suits are brought under the Federal Tort 
Claims Act for the purpose of recovering money judgments 
against the United States by reason of an allegedly wrong¬ 
ful act or the omission of a duty. On that theory, the 
action must be brought against the United States alone 
and the Secretary of the Treasury has been improperly 
joined. 

Moreover, there is no allegation in any of the complaints 
that, pursuant to Sec. 2 (a) of the Settlement of War Claims 
Act of 1928, the Secretary of State has certified to the 
Secretary of the Treasury the awards of the Mixed Claims 
Commission here involved. In their prayer for relief 
in their complaints, appellants asked that the court direct 
the Secretary of the Treasury to pay them the amounts due 
under the awards of the Mixed Claims Commission. There¬ 
fore, in the absence of an allegation of certification by the 
Secretary of State, there would be no basis upon which 
the Secretary of the Treasury could make payment of the 
awards even were such a matter one in which resort might 
be had to the courts. 


i 
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IX 

This Suit Was Improperly Brought as a Class Action 

In instituting this action below (Drier App. 2A-7A), 
Katharine Drier sought relief not only for herself but 
also “for other persons, firms and corporations similarly 
situated under the Settlement of War Claims Act of 1928, 
who may join in this action and contribute to the expense 
thereof.” Further, in her prayer for relief, Katharine 
Drier asked that judgments be entered not only for herself 
but also in favor of others similarly situated, “in such 
amounts as are respectively due them under awards of the 

Mixed Claims Commission, United States and Germany 

• • • »» 

Insofar as Katharine Drier attempted to institute a class 
action, she proceeded improperly under the Federal Tort 
Claims Act. Specific provisions incorporated into the Act 
render completely impracticable the type of procedure 
afforded by a class suit. 

The entire pattern of the Act militates against the device 
of class actions. Thus, Sec. 410 (a) provides that the suit 
must be brought where the plaintiff resides or where the 
act occurred, a provision which may be nullified, although 
not necessarily in this action, if class suits are permitted. 
Moreover, the provision of Sec. 411 for counterclaims could 
well be rendered nugatory if class suits are permitted. A 
statute such as this imposing responsibility upon the Gov¬ 
ernment should be so interpreted as to subject the United 
States to no liability not clearly set out. 
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CONCLUSION 

For the reasons stated, the ruling of the trial court in 
sustaining the motion to dismiss the complaints should be 
affirmed. 

George Morris Fay, 
United States Attorney, 
John D. Lane, 

Assistant United States Attorney,' 
Samuel K. Abrams, 
Attorney, Department of Justice. 
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®ntteb States Court of lliuseals 

DISTRICT OF COLUMBIA CIRCUIT 

No. 9903 

W. Bruce Matthews, appellant 
v. 

Walton Rice Mill, Inc., appellee 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT. 

The complaint in this case was filed by the appellee, Walton 
Rice Mill, Inc., in the District Court of the United States for 
the District of Columbia, requesting that the appellant, the 
United States Marshal in and for the District of Columbia, 
be required to serve a summons in the case of Walton Rice 
MUl, Inc., a Corporation, v. Royal Kingdom of Saudi Arabia, 
Civil Action No. 1220-48, upon the defendant, Royal King¬ 
dom of Saudi Arabia, under D. C. Code 1940, Title 11, Sections 
301, 306. 

The appellant filed a motion to dismiss; the appellee filed 
an opposition to the motion to dismiss and filed a motion for 
judgment on the pleadings. The appellee’s motion was granted 
on June 24, 1948; appellant’s notice of appeal from the order 
granting appellee’s motion was filed on June 24, 1948. Juris¬ 
diction of this court is invoked under the Act of February 9, 
1893, ch. 74, Sec. 7, 27 Stat. 435, as amended, D. C. Code 1940, 
Title 17, Section 101. 

STATEMENT OF CASE 

This is an appeal from an order of the District Court of the 
United States for the District of Columbia, which granted the 
appellee’s motion for judgment on the pleadings (R. 8). 

(l) 
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The appellee in this action sought to compel the appellant, 
the United States Marshal, to serve a summons and complaint 
on a foreign government, the Royal Kingdom of Saudi Arabia, 
at its official legation (R. 1). Said summons and complaint 
were pursuant to the action of Walton Rice Mills, Inc . v. Royal 
Kingdom of Saudi Arabia, Civil Action No. 1220-48, in the 
District Court, wherein the Royal Kingdom of Saudi Arabia 
was a codefendant; the cause of action there was an alleged 
breach of contract by the foreign government to purchase a 
large quantity of rice from the appellee (R. 1). 

The United States Marshal, on the authority of United 
States ex rel Cardashian v. Snyder, et al., 59 App. D. C. 387, 
44 F. (2d) 895 (1930) and the long-established practice, de¬ 
clined to serve the process upon the foreign government (R. 1). 
Thereupon, the appellee brought this action in the nature of 
mandamus against the Marshal to compel him to serve the 
process (R. 1). The pleadings show the facts above stated 
and also show a communication from the Department of State 
to the United States Attorney, dated April 14, 1948, contain¬ 
ing the formal advice that the Royal Kingdom of Saudi Arabia 
is recognized by this country as an independent sovereign state, 
with which this country carries on full diplomatic relations; 
this communication also shows that Saudi Arabia has entered 
into no treaty or agreement consenting to be sued in the courts 
of the United States (R. 5). The trial court denied the appel¬ 
lant’s motion to dismiss, and, did on June 24, 1948, grant the 
appellee’s motion for judgment on the pleadings (R. 8). It 
is the order granting that motion from which the appellant 
takes this appeal. 

At the time of the District Court’s order on June 24,1948, a 
notice of appeal was tendered to the trial court with a designa¬ 
tion of record and an oral motion for a stay pending the ap¬ 
peal. This oral motion was denied by the trial court. A mo¬ 
tion was filed in this Court to stay judgment pending appeal, 
which motion was granted and the order of the trial court 
stayed on August 10,1948. 
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STATUTES AND RULES INVOLVED 

D. C. Code 1940, Title 11, Section 301, reads: 

The District Court of the United States for the Dis¬ 
trict of Columbia shall have general jurisdiction in law 
and equity * * *. 

D. C. Code 1940, Title 11, Section 306, reads: 

Said court * * * shall have cognizance * * * 
of all cases in law and equity between parties, both or 
either of which shall be resident or be found within said 
district * * *. 

D. C. Code 1940, Title 17, Section 101, reads: 

Any party aggrieved by any final order, judgment, or 
decree of the District Court of the United States, 
* * * may appeal therefrom to the United States 
Court of Appeals for the District of Columbia * * *. 

Rule 12 (b), Federal Rules of Civil Procedure, reads: 

* * * whenever it appears by suggestion of the 
parties or otherwise that the court lacks jurisdiction of 
the subject matter, the court shall dismiss the ac¬ 
tion * * *. 

STATEMENT OF POINTS 

The sole issue presented is whether the United States Mar¬ 
shal in and for the District of Columbia has jurisdictional au¬ 
thority to serve a summons upon the Royal Kingdom of Saudi 
Arabia, a foreign sovereignty, in the absence of consent to 
service. Appellant contends that the District Court was in 
error in granting the appellees judgment on the pleading in 
disregard of this Court’s prior ruling in an identically similar 
case. 

SUMMARY OF ARGUMENT 

This court has already ruled on the very issue involved 
herein and such ruling requires that the judgment below be 
reversed. 

The law is well established that a sovereignty cannot be sued 
in its own courts, or in any other courts, for the reason that it 
has immunity which cannot be abrogated without its consent. 
To give the United States Marshal jurisdictional authority to 
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serve a summons on a sovereignty would abrogate the immunity 
and give the Marshal and courts jurisdiction they do not have. 

Sovereign immunity is jurisdictional and consent to waive 
such immunity must be alleged and established before a mar¬ 
shal can be compelled to make service. Under the rules of 
these courts, the complaint may be dismissed on the court’s 
own motion, or at the suggestion of any party. 

For these reasons and in view of the law established on this 
very issue on appeal by this Court, it is urged that this Court 
reverse the judgment of the lower court and dismiss the com¬ 
plaint. 

ARGUMENT 

I 

A Foreign Sovereign Power Is Immune From Service Unless 

It Consents To Service 

1 It is well settled that a sovereign cannot be sued in its own 
courts without its consent. Smith v. Reeves, 178 U. S. 436, 20 
S. Ct. 919 (1900); Kawananakoa v. Polyblank, 205 U. S. 349, 
27 S. Ct. 526 (1907 ); Porto Rico v. Rosaly y Castillo, 227 U. S. 
270,33 S. Ct. 352(1913). 

The law is equally well established that a foreign sovereignty 
may not be sued outside its limits without its consent. The 
Schooner Exchange v. McFadden et al., 7 Cranch 116 (U. S v 
1812); Beers use of Platenius v. State of Arkansas, 20 How. 
(61 U. S.) 527,529 (1857); Kingdom of Roumania v. Guaranty 
Trust Co., 250 F. 341 (C. C. A. 2d, 1918); United States ex rel. 
Cctrdashian v. Snyder, et al., 59 App. D. C. 387, 44 F. (2d) 895 
(1930) cert, denied 283 U. S. 827 (1931); Sullivan v. State of 
Sao Paulo, 36 F. Supp. 503 (E. D., N. Y., 1941). 

A further rule of law clearly established is that courts may 
not deny immunity which the executive branch of the govern¬ 
ment has seen fit to allow. Republic of Mexico, et al. v. Hoff¬ 
man, 324 U. S. 30, 35 (1945); see Ex parte Republic of Peru, 
318U.S. 578,588 (1943). 

On all fours with this case is United States ex rel. Cardashian 
v. Snyder, et al., supra. In that case in 1930 this Court ruled 
on the very issue involved in this appeal. There Vaham Garda- 
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shian, an attorney, sought to recover $20,000 for legal services 
rendered the Government of Turkey and the Turkish Ambas¬ 
sador to the United States. When the United States Marshal 
in and for the District of Columbia refused to serve a summons 
upon the Turkish officials, Cardashian brought an action in 
the nature of mandamus to compel such service. The District 
Court dismissed the petition for a writ of mandamus and Car¬ 
dashian appealed to this Court. Elaborate briefs were pre¬ 
sented to this Court by both appellant and appellee in that ac¬ 
tion. Careful study of these briefs indicates that every issue 
or point raised in the District Court by appellee in this action 
was discussed in that Turkish case. This Court in its opinion 
in that earlier case stated that it was affirming the dismissal 
of the mandamus petition after careful consideration of “the 
elaborate and interesting brief of counsel for appellant.” The 
District Court there had ruled that since the foreign sovereignty 
cannot be sued it likewise cannot be served, and this Court af¬ 
firmed. This Court, therefore, has already ruled on the issue 
herein involved; no adequate cause was shown in this case be¬ 
low by appellee to warrant a reversal of the existing rule of law. 

The reasoning of Chief Justice Marshall in The Schooner 
Exchange v. McFadden, et cd., supra , has been quoted over 
thirty times in United States Supreme Court opinions since 
1812 and is especially significant when applied to present-day 
conditions: 

A nation would justly be considered as violating its 
faith [i. e., to other nations], although that faith might 
not be expressly plighted, which should suddenly and 
without previous notice, exercise its territorial powers 
in a manner not consonant to the usages and received 
obligations of the civilized world. 

This full and absolute territorial jurisdiction being 
alike the attribute of every sovereign, and being inca¬ 
pable of conferring extraterritorial power, would not 
seem to contemplate foreign sovereigns nor their sover¬ 
eign rights as its objects. One sovereign being in no 
respect amenable to another; and being bound by obli¬ 
gations of the highest character not to degrade the dig¬ 
nity of his nation, by placing himself or its sovereign 
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rights within the jurisdiction of another, can be supposed 
to enter a foreign territory only under an express license, 
or in the confidence that the immunities belonging to 
his independent sovereign nation, though not expressly 
stipulated, are reserved by implication, and will be ex¬ 
tended to him * * * [words in brackets supplied], 

7 Cranch 117, 137. 

Equally well known is the following quotation from one 
of the early English cases: 

* * * The proposition deduced from the earlier 
cases in an earlier part of this judgment is the correct 
exposition of the law of nations, viz, that as a conse¬ 
quence of the absolute independence of every sover¬ 
eign authority and of the international comity which 
induces every sovereign state to respect the independ¬ 
ence of every other sovereign state, each and every one 
declines to exercise by means of any of its courts, any 
of its territorial jurisdiction over the person of any sover¬ 
eign or ambassador of any other state, or over the public 
property of any state which is destined to its public 
use, or over the property of any ambassador, though 
such sovereign, ambassador, or property be within its 
territory, and therefore, but for the common agreement, 
subject to its jurisdiction. [Italics supplied.] The 
Parlement Beige, L. R. 5 P. D. 197, 217 (1880). 

The appellant respectfully urges that the District Court 
erred in disregarding not only this Court’s rule, but also the 
rule established in the Supreme Court of the United States 
on this very point. 

The Royal Kingdom of Saudi Arabia is immune from serv¬ 
ice, and no consent to be sued or to service has been alleged 
or established in the complaint; it is therefore urged that the 
judgment of the trial court be reversed and the action for 
mandamus dismissed. 
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II 

Sovereign immunity is jurisdictional and the court may 
dismiss the action on its own motion 

The appellee below argued that sovereign immunity must 
be established as an affirmative defense; it urged that the 
Marshal should be required to serve the summons and that the 
immunity must then be pleaded as a defense. 

The cases establishing the rule of law of foreign sovereign 
immunity clearly indicate that such immunity is jurisdictional. 
Smith v. Reeves, supra; Kawananakoa v. Polyblank, supra; 
Porto Rico v. Rosaly y Castillo, supra; The Schooner Exchange 
v. McFadden, supra; Beers use of Platenius v. State of Arkansas, 
supra; Kingdom of Roumania v. Guaranty Trust Co., supra; 
United States ex rel. Cardashian v. Snyder, supra; Berizzi 
Brothers Co. v. Steamship Pesaro, 271 U. S. 562 (1926). 

Since immunity is jurisdictional, there is no vestige of ap¬ 
parent jurisdiction, and the burden is upon the plaintiff to 
show jurisdiction by alleging and proving sovereign consent 
to be sued and to service. Puente v. Spanish National State, 
116 F. (2d) 43 (C. C. A. 2d, 1940). 

The sovereign need not affirmatively assert its immunity as 
a defense. Porto Rico v. Rosaly y Castillo, supra; Kawana¬ 
nakoa v. Polyblank, supra; Puente v. Spanish National State, 
supra; Nankivel v. Omsk All Russian Government, 237 N. Y. 
150,157,142 N. E. 569 (1923); Mason v. Intercolonial Railway 
of Canada, 197 Mass. 349, 83 N. E. 876 (1908). The law is 
the same in England. Mighell v. Sultan of Johore (1894) 1 
Q. B. 149. 

Where, as in this case, a district court lacks the necessary 
jurisdiction, the court could have dismissed the action upon 
its own motion or an appropriate suggestion under the Federal 
Rules of Civil Procedure, rules 12 (h), 55, 28 U. S. C. A. foil. 
Sec. 723 (c). Puente v. Spanish National State, supra; Com- 
pania Espanola de Navegacion Maritima, S. A. v. The Navemar 
et al., 303 U. S. 68,74(1938). 

The argument of appellee below that the Marshal should 
be required to serve the summons and then permit the foreign 
sovereignty to plead immunity as a defense disregards the 

808481—48-2 
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jurisdictional nature of immunity. Since the courts have no 
jurisdiction over the foreign sovereignty due to immunity, 
then the United States Marshal has no jurisdictional authority 
to serve a summons or complaint. To give the Marshal author¬ 
ity to serve a summons would give him and the courts original 
jurisdiction they do not have. The appellee must first allege 
and establish consent to service and suit before he can require 
a mandamus. 

The District Court and this Court may dismiss the appellee’s 
petition under Rule 12 (h) of the Federal Rules of Civil Pro¬ 
cedure. Appellant urges that this Court reverse the judgment 
of the lower court and dismiss this complaint. 

CONCLUSION 

Not only has this Court ruled on this identical issue before, 
but the law is clearly established that a foreign sovereignty 
has immunity and may not be sued or served with process with¬ 
out its consent. Such immunity is jurisdictional and before 
service may be required, it must be alleged and established 
that the sovereignty has consented to such service. No such 
allegation has herein been made. The District Court or this 
Court may dismiss this complaint of its own motion on juris¬ 
dictional grounds. 

Wherefore the appellant urges this Court to reverse the 
judgment of the District Court and dismiss the complaint. 

George Morris Fay, 
United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 

Harvey M. Spear, 

Assistant United States Attorney. 













In the District Court of the United States for the District of 

Columbia 

Civil Action No. 1324-48 

Walton Rice Mill, Inc., a Corporation, Stuttgart, 

Arkansas, Plaintiff 

vs. 

W. Bruce Matthews, United States Marshal for thb 

District of Columbia, Washington, D. C., Defendant 

Filed Mar. 31, 1948. Harry M. Hull, Clerk. 

Complaint for Mandatory Injunction 

The plaintiff, Walton Rice Mill, Inc., a Corporation, by and 
through its attorney, Cornelius H. Doherty, sues the defendant, 
W. Bruce Matthews, as the United States Marshal in and for 
the District of Columbia, and complains as follows: 

1. The plaintiff, Walton Rice Mill, Inc. is a corporation en¬ 
gaged and doing business in the state of Arkansas. 

2. The defendant, W. Bruce Matthews, is the United States 
Marshal in and for the District of Columbia and is sued in that 
capacity. 

3. On March 24, 1948, the plaintiff, Walton Rice Mill, Inc., 
a Corporation, filed a complaint in the District Court of the 
United States for the District of Columbia against Royal King¬ 
dom of Saudi Arabia, whose address was 2800-C Woodland 
Drive, NW., Washington, D. C., being Civil Action No. 1220- 
48, in which plaintiff claimed damages for the breach of a 
contract and for deceit. The complaint stated that the defend¬ 
ant, Royal Kingdom of Saudi Arabia had entered into an 
agreement with plaintiff to purchase Three Thousand (3000) 
long tons of milled rice of a certain quality to be delivered in 
Sixty-seven thousand two hundred (67,200) 100-pound bags 
F. A. S., New Orleans, and that the bags were to have imprinted 
thereon the name of the Royal Kingdom of Saudi Arabia, and 

(ii) 
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that the Royal Kingdom of Saudi Arabia was to have made 
available to plaintiff an irrevocable Letter of Credit covering 
payment for the said rice. The complaint further alleged that 
plaintiff fulfilled its part of the agreement but that the defend¬ 
ant, Royal Kingdom of Saudi Arabia, failed and refused to 
make payment in accordance with the terms of its agreement, 
to the damage of plaintiff. 

4. Plaintiff says that this agreement was entered into in the 
District of Columbia and was to be performed in Arkansas and 
various other states, including Louisiana. 

5. The plaintiff presented a copy of the complaint and sum¬ 
mons to the defendant, W. Bruce Matthews, as the United 
States Marshal in and for the District of Columbia, for service 
of the said summons upon the duly authorized representative 
of the Royal Kingdom of Saudi Arabia in the United States, 
and paid to the defendant, W. Bruce Matthews, as the United 
States Marshal in and for the District of Columbia, the costs 
of the service of such summons. 

6. The defendant, W. Bruce Matthews, as the United States 
Marshal in and for the District of Columbia, refused, and still 
refuses, to serve the summons on the Royal Kingdom of Saudi 
Arabia in accordance with the direction contained therein. 

The premises considered, plaintiff prays: 

1. That the defendant, W. Bruce Matthews, as the United 
States Marshal in and for the District of Columbia, be required 
and directed to serve the summons in the case of Walton Rice 
Mill, Inc., a Corporation v. Royal Kingdom of Saudi Arabia, 
2800-C Woodland Drive NW., Washington, D. C., Civil Action 
No. 1220-48, on the defendant, Royal Kingdom of Saudi Arabia, 
in accordance with the direction of the summons. 

2. And for such other and further relief as to the Court may 
seem meet and proper. 

/S/ Cornelius H. Doherty, 

Cornelius H. Doherty, 

\ 

1010 Vermont Avenue NW., Washington, D. C. 

Attorney for Plaintiff. 
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In the District Court of the United States for the District of 

Columbia 

Civil Action No. 1324r-48 

Walton Rice Mill, Inc., a Corporation, plaintiff 

v. 

W. Bruce Matthews, United States Marshal for the 
District of Columbia, defendant 

Filed June 8, 1948. Harry M. Hull, Clerk. 

Answer to Complaint for Mandatory Injunction 

FIRST DEFENSE 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. Denied for want of knowledge or information sufficient 
to form a belief as to the truth thereof. 

5. Admitted. 

6. Admitted. 

SECOND DEFENSE 

The complaint shows on its face that the defendant, upon 
whom the plaintiff would have the United States Marshal serve 
process, is a foreign sovereignty, the Royal Kingdom of Saudi 
Arabia, over the person of which the Courts of the United States 
of America have no jurisdiction save upon an affirmative show¬ 
ing that said foreign sovereignty has waived its immunity from 
suit. 

For this reason the complaint shows that the plaintiff is not 
entitled to the relief demanded, and in support of said defense 
defendant shows to the Court the advice of the Secretary of 
State as contained in his letter of April 14,1948, attached hereto 
as Exhibit A. 

/S/ George Morris Fay, 

George Morris Fay, 

United States Attorney. 

/S/ John P. Burke, 

John P. Burke, 

Assistant United States Attorney. 
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(Copy) 

Department of State 

WASHINGTON 

April 14, 1948. 

The Secretary of State, 

Washington 25, D. C. 

In reply refer to L/S. 

Filed June 8, 1948. Harry M. Hull, Clerk. 

My Dear Mr. Fay: The Department has been requested by 
H. G. Morison, Assistant Attorney General, to furnish you with 
a certificate from the Secretary of State concerning this Gov¬ 
ernment’s relations with the Royal Kingdom of Saudi Arabia 
for presentation to the United States District Court for the 
District of Columbia during the hearing on the motion to 
dismiss filed by the defendant in the case of Walton Rice Mill, 
Inc., a Corporation v. W. Brace Matthews, United States 
Marshal for the District of Columbia (Civil Action No. 
1324r-48). 

You are advised that the Royal Kingdom of Saudi Arabia 
is recognized by this Government as an independent sovereign 
state, with which this Government carries on full diplomatic 
relations, that it maintains a legation at 2800-C Woodland 
Drive, Washington, D. C., and that there is no treaty or other 
agreement between the United States and Saudi Arabia under 
which the latter has consented to be sued in the courts of the 
United States. 

You are authorized to bring the contents of this letter to the 
attention of the Court. 

Sincerely yours, 

For the Acting Secretary of State: 

(S) Ernest A. Gross, 

Ernest A. Gross, 

The Legal Adviser. 

George Morris Fay, Esquire, 

United States Attorney, 

District of Columbia, 

United States Courthouse, Washington, D. C. 
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In the District Court of the United States for the District of 

Columbia 

Civil Action No. 1324^48 

Walton Rice Mill, Inc., a Corporation, plaintiff 

vs. 

W. Bruce Matthews, United States Marshal for the 
District of Columbia, defendant 

Filed June 8,1948. Harry M. Hull, Clerk. 

Motion for Judgment on Pleadings 

Comes now the plaintiff, Walton Rice Mill, Inc., a Corpora¬ 
tion, by and through its attorney, Cornelius H. Doherty, and 
moves the Court for judgment on the pleadings filed herein 
and for grounds thereof inserts the following: 

1. The pleadings herein set forth issues which are justiciable 
by the District Courts of the United States. 

2. It appears from the pleadings herein that it is a direct 
obligation of the defendant to serve the requested summons. 

3. The immunity, if any, of the Royal Kingdom of Saudi 
Arabia only applies to its public acts and has no reference 
whatever to acts made in its private capacity with an American 
citizen. 

4. The immunity, if any, of the Royal Kingdom of Saudi 
Arabia is a personal one and which may be waived by it unless 
pleaded in the proper manner. 

5. And for such other and further reasons which may be 
asserted at the hearing of this motion. 

/S/ Cornelius H. Doherty, 

Cornelius H. Doherty, 

1010 Vermont Avenue, NW., Washington, D. C. 

Attorney for Plaintiff. 
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In the District Court of the United States for the District erf 

Columbia 

Civil Action No. 1324-48 

Walton Rice Mill, Inc., plaintiff 

vs. 

W. Bruce Matthews, defendant 

Filed June 24, 1948. Harry M. Hull, Clerk. 

Order Granting Motion for Judgment on Pleadings 

This cause came on to be heard upon the motion for judgment 
on the pleadings filed herein, and having been duly argued and 
considered, it is, by the Court, this 24th day of June, 1948, 
ORDERED that the said motion be, and the same hereby is, 
granted, and the defendant, W. Bruce Matthews, as the United 
States Marshal in and for the District of Columbia, is directed 
to serve the summons in the case of Walton Rice Mill, Inc., a 
Corporation vs. Royal Kingdom of Saudi Arabia, Civil Action 
No. 122(M8, on the defendant, Royal Kingdom of Saudi Arabia, 
in accordance with the directions contained in the summons 
issued therein. 

By the Court: 

/S/ T. Alan Goldsborough, 

Justice. 

In the District Court of the United States for the District of 

Columbia 

Civil No. 1324^48 

Walton Rice Mill, Inc., plaintiff 

vs. 

W. Bruce Matthews, defendant 

Filed June 24, 1948. Harry M. Hull, Clerk. 

Notice of Appeal 

Notice is hereby given this 24th day of June 1948, that the 
defendant, W. Bruce Matthews, United States Marshal, hereby 
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appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 
24th day of June, 1948, in favor of the plaintiff against said 
defendant. 

JS/ George Morris Fay, 

George Morris Fay, 

United States Attorney, 
Attorney for Defendant. 

/Sf John P. Burke, 

John P. Burke, 

, Assistant United States Attorney. 

Serve copy on: Cornelius H. Doherty, Esquire, 1010 Vermont 
Avenue, NW., Washington, D. C., Attorney for Plaintiff. 


w.*. 


ptamia omcti IMS 





